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Dear Cicely, 

·Kevln Lunny· 
<kevln@drakesbayoyster.co 
m> 

07/2212010 01 :50 PM 

To 

cc 

bee 

Subject Fw: CDFG Letter 

To Natalie Gates/PORElNPS, George Tumbull/OAKLAND/NPS, 
Brannon KetehamlPORElNPS@NPS, Gordon 
White/PORElNPS, John A Dell'Osso/PORElNPS, 
Suzanne.Carlson@exehange.sol.doi.gov 

cc 

Subject Fw: CDFG Letter 

n,"'F:J'F:Jn1n 01:54 PM ----

To "Cicely Muldoon" <Cicely_Muldoon@nps.gov> 

cc "Nancy Lunny" <nancy@drakesbayoyster,com> 

Subject CDFG Letter 

Attached is our response to your letter to Fish and Game. 

I left a message on you voice mail. I wanted to talk to you before I sent this to you. Please give me a call 
after you have had a chance to read our letter. 

Thank you, 

~ 
Kevin 201 00722 OBOC to Cicely Muldoon.pcl 



Drakes Bay Oyster Company 
17171 Sir Francis Drake Boulevard 

Inverness, CA 94937 
(415) 669-1149 

kevin@drakesbayoyster.com 
nancy@drakesbayoyster.com 

July 22, 2010 

Cicely Muldoon 
Superintendent 
Point Reyes National Seashore 
One Bear Valley Road 
Point Reyes Station, CA 94937 

Dear Cicely, 

We were surprised to receive a copy of a letter from your office, dated June 28, 2010, to John 
McCamman, Director, California Department ofFish and Game (CDFG), regarding our 
mariculture leases with the State of California. We wish we could have responded sooner, but 
we did not receive a copy of the letter until July 15,2010, two weeks after-the-fact. 

I. DBOC submitted its request to the California Department ofFish & Game first, per the 
terms of the Special Use Permit approved by the National Park Service in 2008 

At the outset, we want to respond to the concern voiced in your letter that DBOC should have 
submitted its requests to modify the boundaries of its lease and to alter mariculture use in Lease 
No. M-438-01 to include Olympia oysters and purple-hinged rock scallops to the National Park 
Service (NPS) first before contacting CDFG. The process outlined in your letter is contrary to 
the process outlined in the Special Use Permit (SUP) that NPS issued in 2008. Section 4(b)(vi) 
of the SUP states, 

Permittee will not introduce species of shellfish beyond those 
described in the existing leases from the CDFG. Permittee may 
seek to conform and/or modify these leases with the CDFG. Any 
modifications approved by CDFG will be considered by Permitter 
on a case-by-case basis, and Permittee may not implement any 
such modifications without the prior written approval of the 
Permitter. 

This provision clearly spells out a procedure, followed by DBOC in this instance, for DBOC to 
first seek to modify leases with CDFG and then once any modification is approved by CDFG, to 
seek approval by NPS. This process makes good sense because CDFG has special expertise with 



mariculture activities, an expertise NPS lacks. The correct process is outlined in the SUP, and 
we followed it. 

Given the above, the suggestion in your letter that NPS should "make a determination" about our 
proposed modifications to the lease before any consideration by CDFG is inappropriate. The 
process your letter suggests violates the express terms of the SUP that your office approved. Not 
only that, but the added delay will impose significant costs on DBOC. 

2. DBOC's request does not involve an expansion of use 

Our request to address the lease boundary corrects an error that was made many decades ago 
when a prior survey inadvertently excluded portions of Bed 6 that were already under cultivation 
from the lease area. The oyster racks in this area have been in production since at least the 
1950s. We are proposing to correct the lease boundary to include this area and to remove an 
equal amount of area from the lease in the vicinity of where the harbor seals haul out. The net 
effect is to increase the buffer zone for harbor seals from 300 feet as recommended by the 
Marine Mammal Act to 500 to 1000 feet. The boundary change would not result in any 
expansion of use. 

We have also requested authorization from CDFG to cultivate Olympia oysters and Purple 
Hinged Rock Scallops within Lease No. M-438-01. Both species are indigenous to Drakes 
Estero and can be found today under natural conditions. In fact, Purple Hinges Rock Scallops 
are already authorized for cultivation within Lease No. M-438-02. No new culture methods will 
be required to cultivate Olympia oysters or Rock Scallops. Nor will there be any expansion in 
production, as the Olympia oysters and Rock Scallops will displace Pacific oysters currently 
under cultivation. 

We are particularly excited by the prospect of CUltivating Olympia oysters. Olympia oysters are 
the only native oysters on the Pacific coast. If given approval, DBOC will operate the only 
hatchery of Olympia oysters in California. 

• •••• 
We note that your letter seeks to improve communication and coordination with CDFG about the 
leases in Drake's Estero. We trust you wish to improve communication and coordination with 
DBOC as well. During your recent visit to the Estero on July 14, 2010, we felt as if progress had 
been made in that regard. Indeed, during your visit we discussed the requests we had submitted 
to CDFG. You can therefore understand why we found your letter disappointing, given that it 
mischaracterizes the facts and disregards the process the SUP so very clearly spells out. We 
respectfully request that you withdraw your letter to John McCamman. 

Sincerely, 

Kevin Lunny Nancy Lunny 



Clcely MuidoonlPORElNPS To Ann Nelson/PORElNPS 

. , 07/281201008:34 AM cc 

bee 

' . Subject Fw: 7/26/10 Letter Regarding NPS Camera Data 

" Ciclely Mu1doo~ SuperiDtendent 
POJNr REYES NATIONAL SEASHORE 

I Bear Valley Road 
Point Reyi$ Station, CA 94956 
phone (415) 464-5101 
cIcely _muldoollllnps.gov 

C01lUllitmeirt to missio" is 
- Forwarded by Cicely M 08:34AM-

"Kevin Lunny" 
<kevln@drakesbayoyster.co To <CiCeIY_Muton@nps.gov> 
m> 

cc "Lunny, Na ,n <nancy@drakesbayoyster.com> 
07/26/201009:06 AM 

Subject 7/26110 Letter Regarding NPS Camera Data 

Hi Cicely, 

Corey and I are still anxious to meet with you to go over the photographic data. 

~ 
Kevin 20100726 OBOe to Cicely Muldoon.pdf 



Drakes Bay Oyster Company 

Cicely Muldoon 
Superintendent 
Point Reyes National Seashore 
One Bear Valley Road 
Point Reyes Station, CA 94937 

Dear Cicely, 

17171 Sir Francis Drake Boulevard 
Inverness, CA 94937 

(415) 669-1149 
kevin@drakesbayoyster.com 
nancy@drakesbayoyster.com 

July 26, 2010 

On June 6, 2010, we became aware of the 2008 hidden camera at Drakes Estero. On June 7, 
NPS confirmed the existence of one camera. A few days later NPS reported the existence of two 
cameras to a local newspaper reporter. On June 22, by email to the Marine Mammal 
Commission (MMC) and to us (DBOC), you reported that the first camera was installed in 2007, 
which was not previously reported or known (and not mentioned in the May 1,2009 NPS 
Briefing Statement or at the June 7, 2010 MMC meeting). And on June 30, also by email to 
MMC and us, you informed us that this camera was installed for the first time on May 5, 2007. 

Both NPS Regional officials and members of your staff told the local press that the purpose of 
the camera(s) was "to improve seal observations and reduce disturbances at the different sites." 
(West Marin Citizen, "Hidden cameras discovered observing Drakes Estero") 

In the four years of this NPS experiment, the cameras have taken approximately 250,000 
photographs, all focused on, among other things, key oyster growing areas in Drakes Estero and 
key channels used by oyster boats going to and from the oyster growing regions. 

According to NPS records from the Inventory and Monitoring Harbor Seal Database, as reported 
to the MMC and DBOC, there are only two disturbance events recorded that allege disturbance 
from DBOC workers, boats or oyster activities during part of four harbor seal pupping seasons 
from May 5,2007 to the presence - one on May 8, 2007 and the other on March 14,2008. 

Since cameras were placed to look at disturbances beginning May 5. 2007. the following is 
asked regarding the two disturbance events of May 8.2007 and March 14.2008: 

(1) Did any of the following: 
(a) Jon Jarvis 
(b) David Graber 
(c) Don N~ubacher 
(d) Sarah Allen 
(e) David Press 
(f) Ben Becker 
(g) Unnamed student(s) 



(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(h) and/or others at DOl and/or NPS including, but not limited to the Office of the 
Solicitor . 

request, prepare, or receive any reports, memorandums, summaries, emails, analyses, 
evaluations and/or other materials or documents regarding the harbor seal disturbance 
events of May 8, 2007 or March 14, 2008? If so, for each person or category of person 
identified above, please provide copies of all documents, emails, and materials. 

Who analyzed the photographs from May 8, 2007 or March 14, 2008? Who compared 
the photographs to the disturbance events as recorded on the observer Disturbance forms? 

What instructions were given to the reviewer of the photographs? What were they 
looking for? What comparisons did they make? Identify all who participated in the 
review. Provide the review documents, emails and materials. 

How was the review conducted? If the photographs were enlarged or manipulated in any 
fashion, please describe in detail and provide all documentation. 

Did the analysis lead to reviews, comparisons or analyses ofNPS harbor seal observer's 
Disturbance Reports for the disturbance events on May 8, 2007 or March 14, 2008? If 
so, please provide it, along with all documents and materials, including emails, related to 
the review. 

To whom did the reviewer submit, circulate or otherwise provide these review(s)? 

Finally, did NPS share this information with anyone outside Interior and/or NPS and/or 
the Point Reyes National Seashore? If so, please identify the recipients and provide 
copies of (a) transmittal letters or other documents; and, (b) copies of the materials 
furnished. 

This letter is focused on two disturbance dates - May 8. 2007 and March 14.2008. By our 
estimate, this request involves, at most, about 50 of the approximately 250,000 photographs from 
the NPS Drakes Estero harbor seal photographic data files. 

NPS has alleged that DBOC disturbed seals during this period. NPS has testified, published and 
used the data from these disturbances in peer-reviewed papers and other documents. At no time 
did NPS discuss or review these data or resulting documents with DBOC or the Lunny family 
prior to making public allegations and/or publishing this information in one form or another. 
DBOC, in the MMC process, is attempting to analyze the NPS allegations, review them, and 
understand them. These questions - and requested information and documentation - represent 
an effort on our part to validate these claims or demonstrate that they are not correct. 

We request that every effort be made to provide full and complete answers. And, we further 
request that this information be expedited. As referenced at our recent meeting, and in other 
correspondence, we have obligations to the MMC and cannot fulfill those obligations absent the 
requested information. 

Thank you. 

Kevin Lunny Nancy Lunny 



Ciealy Muldoon/PORE/NPS 

07/20/201009:33 AM 

Dear Kevin and Nancy: 

To "Kevin Lunny· <kevin@drakesbayoyster.com>, ·'Nancy 
Lunny'" <nancy@drakesbayoyster.com> 

ee tragen@mmc.gov, agresources@erols.com 

bee Ann Neison/PORElNPS 

Subject Re: NPS 06/28110 Letter to Fish and Game~ 

First, let me thank you for spending the time to give me a tour of the oyster operation last Wednesday. It 
was good to meet one on one. It is clear that your passion for and knowledge of the oyster farm runs deep. 

A few thoughts in response to your letter from this Sunday. I am copying Tim, as the Marine Mammal 
Commission is referenced, and as we all share a hope for improved communications. David, I'm copying 
you as well, as your signature block appears at the bottom of the letter signed by Kevin and Nancy. 

I regret that you find our letter to CDFG so objectionable, it was certainly not intended to be, and I 
welcome further discussion on this. Although the park was not copied on your proposal, I thought as a 
matter of courtesy I should cc you on our response. We spoke last week of the complexity of permitting 
operations within the Estero. I would welcome a way to at least synchronize our approaches and to ensure 
we all understand where we are in the process. 

In spite of your assertion, I fully support Tim Ragen's efforts to change the tone of this discussion, respect 
one another's viewpoints, stand down from independent courses of action, and pursue an adaptive 
management approach. Defining a collaborative approach among Estero stakeholders seems like a good 
place to start. We all care deeply about this extraordinary public resource, and share, I firmly believe, a 
commitment to its health. As I mentioned last Wednesday, a clear path to resolving the future of the 
Estero is in everybody's interest. 

My sincere hope is that we can forge a positive working relationship, in spite of any differences we may 
have about the issues that surround the Estero. We have to start from a place of respecting one another's 
outlook on this very complex issue, finding those places on which we can agree, and defining how we can 
work together. Long after the current issues are behind us, and the lawyers and lobbyists have left the 
discussion, we will still be neighbors. Kevin, I thought you said it eloquently early on in our discussion last 
Wednesday, when you spoke of well intended people on both sides of this issue trying to do the right 
thing. I couldn't agree more. To me, this seems like a fundamental basis for a more positive discussion. 

Sincerely, 

Cicely 

V, Cbly MuldooD, Sl.lperialeDdeDt 
POINT REYES NATIONAL SEASHORE 

I Be.lr Valley Road 
Point Reyes Station, CA 9"956 
phone (415) 464·5101 

ci<;ely_muldOOJljf{nps.gov 

Conrmitmmt Ie musio" is commitment 

"Kevin Lunny" <kevin@drakesbayoyster.com> 

/ 



Cicely, 

.. Kevin Lunny" 
<kevln@drakesbayoyster.co 
m> 

07/17/201006:34 PM 

To "Cicely Muldoon" <Cicely _Muldoon@nps.gov> 

cc "'Nancy Lunny'· <nancy@drakesbayoyster.com> 

Subject NPS 06/2811 0 Letter to Fish and Game 

The NPS letter of June 28 to California Department of Fish and Game was received 
eariier today. 

By thi~ letter, you accomplish two things. First, you ratify Don Neubacher's approach to 
business here at Point Reyes -- needlessly impose delays, drive up costs and maximize 
conflict. Second, you unilaterally reject the efforts of Tim Ragen and the Marine 
Mammal Commission to improve the way business has been conducted and to improve 
relations. 

Remarkably, you have now positioned NPS to oppose efforts to enhance the native 
oyster here in Drakes Estero. 

The errors and distortions contained in the NPS letter will be addressed next week. 

On Wednesday at the oyster farm, you offered words of cooperation. By this letter, you 
withdrew them. 

Deeply saddened, 

Kevin Lunny Nancy Lunny 

David M. Weiman 
Agricultural Resources 
635 Maryland Ave., N.E. 
Washington, D. C. 20002 
(202) 546-51 J 5 
(202) 546-4472 fax 
agresources@erols.com 



/" 

IN JIEPL Y ItEFEIl TO: 

L1425 

J'We---28, io 10 
./' 

United States Department of the Interior 
NATIONAL PARK SERVICE 

Point Reyes National Seashore 
Point Reyes Station, California 94956 

Jim McCamman, Director 
California Department of Fish and Game 
1416 Ninth Street, 12th Floor 
Sacramento, California 95814 

Dear Director McCamrnan: 

It has come to our attention that the Drakes Bay Oyster Company (OBOC) has proposed 
alterations to their leases within Drakes Estero. This includes expansion of mariculture use in 
Drakes Estero Lease No. M-438-0 1 (the "lease") to include the cultivation of Olympia oysters 
(Ostrea concaphila), and purple-hinged rock scallops (Crassadoma gigantean), and a request for 
a collecting permit for these two species within Drakes Estero. In addition, we understand that 
DBOC has requested to modify the boundaries of their existing lease. We are concerned that 
these requests have not also been made to NPS, whose authorization would be needed to 
implement any of these proposed expansions. To date, no specific information or maps 
regarding these proposed alterations has been provided to the National Park Service (NPS). The 

"NPS requests that, prior to consideration of these proposals by the CDFG, the NPS be allowed to 
make a determination regarding whether the NPS would authorize this expansion ofDBOC's 
activities. We would also welcome the opportunity to discuss with you and your staff ways in 
which we can improve communication and coordination of our consideration of these issues. 

In his letter of May 15,2007 to the NPS, CDFG Director L. Ryan Broddrick wrote the following, 
regarding the oyster operation in DraKes Estero: 

"The 2Q04lease renewal is expressly contingent upon the aquaculture facility's compliance with 
the 1972 grant reservation and, after its expiration, with any special use permit that PRNS may 
issue in its discretion. The reservation requires compliance with all applicable health and safety 
laws and, specifically, with all rules and regulations of the National Park Service. Conversely, 
the renewal imposes an additional requirement of compliance with all other applicable laws, 
which reasonably includes those of the National Park Service and ofPRNS in particular. For 
these reasons, we believe the mariculture operation in Drakes Estero is properly within the 
primary management authority of the PRNS, not the Department." 

The DBOe currently operates under a National Park Service Special Use Permit (SUP) signed in 
April2008. Under the terms of the SUP, the DBOe "will not introduce species of shellfish 



beyond those described in the existing leases ... " Any modifications to the existing CDFG leases 
may not be implemented without the prior written approval the NPS. We are also concerned 
with new infonnation that the DBOC is requesting to alter the boundary of the shellfish growing 
leases in Drakes Estero. The SUP boundaries are drawn to match the boundaries of the CDFG 
lease areas. This request has not been submitted to the NPS, and we are concerned that any 
CDFG recommendation or action on this proposal would make the CDFG lease areas 
inconsistent with the SUP. 

As the new Superintendent at Point Reyes, I would like to work with you and your staff to 
improve communications and develop an effective process to evaluate proposed modifications 
related to the leases within Drakes Estero. I am happy to meet with you and your staff at your 
earliest convenience to discuss these issues. In the meantime, the NPS respectfully requests that 
you postpone any consideration of these proposals until we have had a chance to make a 
detenmnation regarding the proposed modifications. 

Cicely A. Muldoon 
Superintendent 

Cc: Kirsten Ramey, CDFG 
Cassidy Teufel, CCC 
Kevin Lunny, DBOC 
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Drakes Bay Oyster Company 

Dear Secretary Salazar, 

17171 Sir fr.mci!:l Drake Boulevard 
Invemess. CA ')4'~17 

(415) 669·l209 
1.;1,l" i I tt~{!!.I.ri!.Ii~"l.bM.t!l sl~r.\:I)!!J. 
11~.11!£.¥1~~rtl~~~~Y\l):j,~CUIl\ 

July 1,2010 

415 653 8132 

We were heartened and grutificd to hear your recent ~tatement at the Great Outdoors Conference 
about our family being able to continue to operate the Drakes Bay Oy~ter fum. We can relate to 
your story about growing upon a ranch, working the fields. tending cattle, and believing in the 
stewardship and conservation "aloes that have been passed on by American tarmers. We feellhe 
same way. 

When Kevin was growing up on a ranch overlooking Drakes Estero, the oYSk:r fann was a fixture in 
the West Marin and Point Reyes Station commwlitie.q. As an animal science major in college, 
Kevin took a course in aquaculture. Years later. our tlunily was privileged to acquire the oyster 
tann. The oyster farm is compatible with our commitment to practicing sustainable agriculture. 
For example, we were the rust Point Reyes National Seashore ranch to raise certified grass fed and 
organic beet: and our land management practices are certified by Salmon Sate. 

We have poured our time, money and hearts into turning the oyster farm around., correcting at great 
expense a nwnber of environmental problems that had developed during the years prior to our 
involvement. Working with others in the field and the California Department ofFish and Game, we 
have developed new methods thr raising spat (young oysters) at the facility to reduce the likelihood 
of harmful nonnative specles infiltrating Drakes Estero. We've also donated oyster shells to aid in 
restoration ?f San Francisco Bay . 

. This year's appropriation bill for the Department of the Interior states that you ale authorized to 
extend our use of the shoreside facilities needed to support the offshore cultivation of shellfish, 
which is done pursuant to leases with the California Department of Fish and Game that exp~ in 
2029. People who value mariculture are rallying around the oyster fami in support of realizing the 
"Drakes Estero Mariculture Interpretive Center" suggested in National Research Council study of 
the impact of our farm on the Estero. Your extending our lease is pivotal to making this vision a 
reality. 

You are in our thoughts and have our heartfelt sympathy as yO\l deal with the traaic environmental 
disaster in the Gulf of Mexico. While \W would like to meet with you personally to diseuss the 
future of the oyster fann, we understand that may not be realistic at this moment. In the alternative, 
our attorneys at Latham &: Watkins LLP and we would appreciate an carJy opportunity to sit down 
wirh a senior member of your staff to discuss the future of the oyster farm in Drakes Estero. 

P.12I2 
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LATHAM&WATKI NSLL.P 

July 6, 2010 

The Honorable Ken Salazar 
Secretary 
Department of the Interior 
1849 C Slret:t, N. W. 
Washington, DC 20240 

Re: SpeciaJ Use Pennit for Drakes Bay Oyster Company 

Dear Secretary Salazar: 

415 663 8132 
S06 MOI\Ig<1'l"ry ~.,_ ::,,"' .. ~ 

sa" F,andlC.O. Cailomla 9U1'-6631 
Tal: .1 . "~.;)91 .0600 Fn: +1.415.'&5.80115 
_ .IW.oom 
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9a" FtIfICIlW 
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SIIocIn V...., 
Singapote 

TokYO 
WUllIII9IOn, O. C. 

File NO. 502976.0000 

I am writing to you on behalf of Kevin and Nancy Lunny ("the Lunnys"), owners of the 
Drakes Bay Oyster Company ("OBOe"). to request that you enable OBOC to continue to 
QCcupy and utilize the buildings and lands on the shores of Drakes Estero, located within Point 
Reyes National Seashore (hPRNS"), a unit of the National Park Service ("NPS"). 

OBoe is a family business operated by the Lunny family, fourth and fifth generation 
fanners and long-tenn Point Reyes residents who have Jived at the historic "0" Ranch, 
overlooking Drakes Estero. Since acquiring the business in 2004, the Lunnys have been 
operating a sustainable. environmentally-friendly local b~;ness that provides jobs for the 
community and gives visitors to PRNS a valuable cultwal and historic experience. 

We were encouraged to hear ot' your recent statement at the Great Outdoors Conference 
that OBOe would continue to operate within PRNS. A:; you acknowledged, the oyster fann has 
e'dsted in PRNS for many years. In fact, commercial oyster- production has taken place within 
Drakes Eslero for over seventy years-since the early 1930s, approximately three decades before 
Congress established PRNS in 1962. OBOe now produces both oysters and clams as part of its 
operations and is the last operating oyster cannery in the State of California. 

As background, and as discussed in more detail below, DBOe operates under both State 
and Federal permjts. With respect to the fonner, DBOe cultivates shellfISh on the bottornlands 
in Drakes Estero pursuant to leases from the California Department of Fish and Game. which 
were renewed for 25 years in 2004, and thus expire in 2029. As to the latter, DBOe operates 
under a Reservatjon of Use and Occupancy ("RUO'') executed in 1972 between NPS and the 
previous owners of the oyster farm and under several ancillaxy special use pennits issued by 
NPS. The RUO and the other permits expire in 2012; however, the RUO contains a renewal 

P.03. 
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LATHAMa.WATKINS"· 

POINT REYES NATL SEASHORE 415 663 8132 

clause. which provides tor the issuance ora special usc permit lhat woulo"nln concurrently wilh 
and ... tcnninllte upon expiration ot'the State water bonom allotments .... " 

Questions have been raised regarding lhe Icgal authority ofNPS to issue a s~iol usc 
pennit that would allow OBOe to continue operating past 20 I 2, given that Drokes Estero was 
designated "potential wilderness" in 1976. pursuant to the Point ReyelS Wildeme$s Act. Public 
Law 95·544. Notably though. the designation of Drakes Elilt:ru as "potential wilderness" was 
never meant to prec~ude the continued operations uf OBOe. As is evident from relevant 
legislative history and environmental reviews. Drakes Estero was designated as "potential 
wilderness" rather than wilderness because of the understllmling that oyster cultivation would 
continue. in light of California's retained interest in leasing the bottom lands for shellfish 
culrivation. 

Moreover, and importantly, in October of2009 <;ongress expressly authorized the 
Department of the Interior to issue Daoc a special use permit to continue its operations past 
2012. As this letter describes, and given Congress's recent directive, there are multiple 
important reasons to issue such a pennit. including the rich history of oyster farming in Drakes 
Estero and the myriad cultured, recreational; educational and ecological benefits oBOC provides. 

I. RICH HISCORY OF MARICULTURAL OPERATIONS IN DRAKES ESTERO 

Oyster tanning has enjoyed a long history in Drakes Estero. The Miwok Indians were 
the original "oyster-farm operators," with their harvesting of native shelUish begirming 
thousands of years ago. [n fact, their ancient oyster middens are still present in the estero. 
Commercial oyster fanning began in the t:stcro in the '930s, with the original allotment recorded 
in the nam~ of David C. Drier on January 18, 1934 for the purpose ot' growing oysters.' 
Although ~everal transfers occurred during those early years, for most of its (.-ommercial history, 
the estero was fanned by Johnson's Oyster Company. In 2004. the Lunny tamily purchased the ., 
farm from·"Juhnson's Oyster Company and have sought to adopt many of the same sustainable 
practices 'U'sed by the Miwoks in order to conserve the imponant natural resources of the area. 

This long history of maricultural operations has been routinely recognized as a valid and 
important use of Drakes Rstero. The legislative history of the Point Reyes National Seashore 
Act. for example. is replete with references to both the history and legacy of oyster farming and 
the important benefits it provides to PRNS. For instance. during congressional hearings on the 
establishment ofPRNS. fonner NPS Director Conrad Wirth explained that the U(e]xisting 
commercial oyster beds and an oyster cannery at Drakes Estero ... should continue under national 
seashore status because of their public values. l'hc culture of oysters is an interesting and unique 
industry which presents exceptional educational op~rtUIlitics for introducing the public, 
especially students, to the fieJd of marine biology. tt Comments made during the Senate hearings 

See NPS, Environmental Assessment/Initial Study loint Document. Johnson Oyster Company, Marin 
County, Point Reyes Narional Seashore, at 8 (May 1998). 

2 NPS, Conrad L:Wirth. Director, Report on the Economic Feasibility of the Proposed Point Reyes National 
Seashore at 20 (1961). Included in thll Hearings Before the Subcommiu-ee on Public Lands oftbeCommittee on 
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on lhe proposed PRNS legislation echacd lhi:t view: '·Lt\his propo:lod legislation provides a 
bDlanced use betwec:n the public and privule interests concerned [because] the oyster and 
commerciai tisheries would oe able to continue operation and provide bolh recreation and 
economic value to the seushorc. ,,) . 

In the carly 19708. when Congress began considering desi gmlting wilderness areas within 
PRNS, thc importance orihe oyster operations was atlirmed. Senator John Twmey, who 
introduced the PRNS wihlemess legisl~tion. reitcrutcd that "[e)!tablished private rigbts of 
landowners and leaseholders will continue to be respected and protected. The existing 
agriculture and aquacuhure uscs can continue.'''' !]imiJarJy, Representative John Burton 
underscored that the le,i:slntion's intent was to "preserve the present diverse uses ofthe 
Seashore," including the commercial oyster operations io Drakes Estero. S The Department of 
Interior itSelf recomm~ndcd t1wt an express wilderness deSignation would be inappropriate: 
"Commercial oyster farminy operations take place in thhl estuary Wld (he reserved rights by the 
State on tidelands in this area make this acreage inconsistent wilh wildemess:t6 

Until very recenily. NPS consistently sgTCed with these conclusions and appeared 
supportive of the continued use oj'Drakes Estero for maricultural operations. The RUO itself, 
for example. contains a renewdl clause. which provides that ·'[u Ipon expiration of the reserved 
term, a special usc permit mlly be issued tor the continued occupancy oflhe property ... .',7 

Additionally. in the Final Environmental Impact Statement prepared by NPS evaluating 
the potential impacts associated with designating certain PRNS lands as wiJdemess. NPS 
discussed the "oyster-fllrm operation" and noted that while removing the oyster farm might 
remove human activities from the e~Lero, there would be a "loss of some compensating values. 
BelSides its economic benetits to lhe community, the farm has decided interpretive importance as 
a popular 'living exhibit,' where visitors have the unique opportunity to observe the operation 

Interior and Insular Affairs. U.S. Sen ale, 87th Congress. firsl Session on S.486. A Bill to Establish The Point Reyes 
National Seashore in the State of Cali fomi a and for Other Purpoaes (Mar. 28.29, and 31, 1961). 

Heatings Before the Subcommittee on Public Lands of the Comminee on Interior and Insular Affairs. U.S. 
Senate. 87th Congress, Firsl Session on 5.476, A Bill to Establish The Point Rayos National Seashore in the State of 
California and for Orher PurpD.'1cnt 17 (Mar. 28, 29, and 31, 1961). 

Hearines on 5.1093 and S.2472 Bc:fore the Subcommittee on Parks and Recreation ofthc Committee on 
Inlerior and huular AlTairs. 94th Congo 271 (1976). 

Id. at 272.73. 

o Lerrerdated September 8, 1976, from John Kyl, Aui$tanr Sec:rew:y of the Interior. to U.S. Representative 
James A. Haley. Chairman. Commlnee on Interior and Insular Affairs. Hous~ of Representatives. U.S. Hous~ Report 
No. 94· J 680, 94 U.S. Code and Congressional News 5593 . 
., 

JOC Ol1lJlt Deed CO the United StateS, Exh. C, § Il (Nov. 9, 1972). The clause,ln fact. only requires that 
the special use penn it "run concurrently with and will1mninate upon the e!tpirallon of the State wiler bouom 
aIlQlrnentl ... :· Those ·'State water bottom allolmena" refer to. renewable lease issued by the Callfomla 
Department of Fish and Game. which has ar;lnted OBOC the right 10 ~!lltivate oysters in Drakes Estero throu&h 
2029. California Dopanment ofFish &. Game Amendmer'lt No.2 to Indenture ofL.ease, M-43SoOI (Dec. 2. 200S). 
Aecordinllly, Issuancll ofa SUP that would "run concuITCntly wilh" the State water bottom allbnnonts would be 
consi~"ten( with the state autbOJi7.ations and would allow the oyster farm to continue operating thrOugh 2029. 
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tUld to purchase freshly grown 0Yl:;lt:rs. These ure appropriate purpose::s III ()oint Reyes,'a 
recreational-category park. ,,8 

NPS continued to recognize the value of the oyster operations in its 1980 PRNS General 
Manugement Plan (still in etlect), which includes the tbllowing management objectives: "(tjo 
monitor and improve mariculturol operations. m porticulur (he oyster farm operation in Drakes 
Estero;' and ",tlo monitor and support producLive lan~ lL'ICS and activities [including maricultural 
Ilctivities1 which Ufe c(')n.c;istem with historic pattems.'" As recently as 1998, NPS conducted Wl 
environmental nsselJ~ment pursuant to the Nutionw Environmental Policy i\ct ("NEPA") of the 
porential impucls of improving and subsllmtially expanding the oyster timn operutions. 
Although the planned expansion did not take place because of funding 'shorttblls, NPS' support 
of the project demomstrates the agency'!S recognition that oyster farm operations ate a valid use 
of PRNS land. Ie) 

II. OBOe IS A BENEFICIAL USE OF PRNS 

Recently. some questions have been rclised regarding the types of environmental impacts 
oyster fanning may be having on Drakes Estero. In 2006 and 2007. for exumple, PRNS staff 
prepared and released several versions ofa report entitled Drakes Estero: A Sheltered Wtlderne.'1s 
Estuary that purported to evaluate the impacts of DBOC on Drakes Estero and erroneously 
concluded that oyster farming is having an adverse ecological impact on PRNS resources. This 
etTort to portray OBOe as having detrimental impacts appeared to be part of an attempt to 
"eliminate" OBOe as a "non conforming use" liO that Drakes Estero and the surrounding tract of 
land could be convened to wilderness status. Indeed, PRNS staff took the position that they 
were legally precluded from issuing a special usc perinit to OBOe to extend operations past 
2012 because of the "potential wilderness" designation! f However, there is no such restriction 
on NPS' 'authority. 12 Moreover, NPS has allowed non conforming uses in other potential 
wilderness areas. 13 

• See NPS, final Environmental Statement FES 74-18, Proposed Wilderness; Point Reyes National Seashore, 
California, ill 56 (Apr. 23. 1974). 

, NPS, General Management Plan: Point Rcy~ National Seashore, 812-3 (Sept. 1980). 

10 Site. e.g., Letter from Oon Neubac;her, Superintendent, PRNS, to Bank of Oakland (Nov. 22, 1996) 
(explaining the relationship between the oy¥ter (ann and NPS and noting that NPS u "genuinely cx<:ite<l about the 
planned Changes" to the oyster fann and "pledge(s] 10 work wkh the Johnsons and die Bank of Oakland to make Ille 
project slI<:<:cssful"); s •• also Thomas Yeatts, Point Reyes Lighr. Park Planned BiR N.w Oyster Plant (Aug. 2, 2008) 
(d«umenls obtained by the newspaper indica1£ thai, beginning in 1996, "Point Reyes National Seashore (PRNS) 
staff developed a plan to renovate rho Johnson Oyster Company'. rickc:ly buildings and soptic system. and proposed 
new tw~story development"). 

" $ __ • e.g., Field Solicitor Opinion Roc: Point Reyes Wilderness Act (Fe~. 26, 2004) (concluding that the 
Wildcmcs.s Act. the Point Reyes Wildemess Act. and NPS Management Policies mandate that NPS convert pOlenlial 
wildcmcn. such as Drakes Estero, to wilderness SC81\1S "as soon as the non conforming use can be eliminated"). 

11 For clarification. we disagree wflh NPS' lepl interpretation that on)' law pm:ludN the agency ftom 
allowing OBOC to continue operating past 2012. There Is no mandate found in any applicable law or guidance that 
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From lh~ outset it should be noted thnt since purchasing the farm in 2004, the Lwmys 
have dedicated signiticant time and rc~ources to cl~aning up lhe oyster rarm and resolving past 
violations of law that had occurred during their predecessor's operations. See. tI.g., Peter 
Jamison, Point Reyes Light, Park Service to (:Iose fli.\·lorlc: Oyster Farm (June 15,2007) 
(discussing OBOe's cleanup and quoting PRNS spokesman John DeWOsso, "Kevin [Lunny} bas 
done a fantalSlic job of cleaning up. everything we've l1!Iked him to do, he's done.''). The 
Lunnys remain committed to continuing lhose cleanup efforts and ensuring lhat OBOe is 
operatcd ;n a sustainable, cnvironmcnwUy·frienuly manner. I" As such, the family-along with 
their many supporters in western Marin County environmental and agricultural. citclcs--wils 
disheartened by the NPS repon, which ap~l1n.'d to, among other things, overlook the many 
beneficial efiects of oyster culture operations on the I. .. tlvironment.'s . 

In order to help resolve the debate regarding lhc scope of impacts of DBOe and the 
availability of l:icientitic analysis. the Notional Academy of Sciences ("NAS") agreed to help 
clarify the scientitic issues regarding maricultural activities and produced two repons. The first 
repon, which was released in May of2009, U!S~ssed the adequacy of the claimed scientific bases 
for NPS statTs preliminary conclusions in their Drakes Estero rcpol1s, and evaluated the 

would require NPS to convert "potential wil4emcss" to wilderness on 8 partie.lar dmelable. 'rhe Wilderness Act, 
for ~xample, does not UlOC the phrase "poteJ1tial wildemc.l;s," mueil less dotlne when "potcntial wilderness" must 
bceolne actual wildemtss, if ever. NPS management policios, dirutor's onlcrs, and rufercn~ manunls ure IlII silent 
with respecl to 1\ specific: limotable for conv~rsion III1d only provide that. once "non conforming uses" haye ceased, 
NPS will publ~h II federal Register notice to chllnge the designation ITem potclltial wildem~ss EO wildemess. S~II 
NPS Rererenc~ Manual 1141 at Appendix II. Wildemes .• Ptcsl:rvation and Manllgement (1999). There is no 
requiremcmt. however. mandating that NPS t:nsure that such operations cea5e by 8 certain date, and there hN been 
no ellviroMlonlal review of the Impact of removing (he oyster cuhlvGtion operadon in Droke, Eatcro. 
I~ Examples of non confonning uses that NPS has allowed in odler potential wilderness areas jracludc; i) . 
operation or mutorlzed boats in porential wilderness areas of Orand Canyon National Park; it) publ~ case of Five 
Hlp Sierta camps lind the Ostrander ski hut in potential wilderness areas of Yosemite Valley; iii) operation by 
Southern California Edison ofhydroc:la:vk: dams in potential wildemen areas ofSequola-Kinss Canyon National 
Park; and iv) usc ofroRds in Cumberland National Seashore located in potential wilderness. As discU$SeC1 below, 
the o)'$l8r farm provides grearer cultural, recreational, educational and cc;ological benefits than mese oxamploa of 
non conforming uses . 

. I~ Pnor [0 the Lunny family's ownership, the oyster fann had suffered from i degree of deterioration Ihlt led 
to a number ofvioll1ions of law, includln, the Cuastal Devclopmem Act, and enforcement lClions by the California 
CoI$taI Commission ('·CCC"). The Lunny. are working with the CCC \0 resolve those violations and ensure Ibat 
DBOC's operations fully comply with All applicable local, state, lind federal regulations. Additionally. an incident 
recently occurred at the fann in which c:lam·growing equipment was Inadvortenlly placed Into a Harbor Seal 
Protecllon Area. Tho Lunnyll immediately look step. to rectifY this mistake and Ire implementing processes to 
ensure that such mialakcs do not oceur In die iUrufC. Moreover, many ofNPS' allocations that die oyster (ann 
adversely impacts harbor seals have since been retraeted at very recent Marine Mammal Commission ("MMC") 
hearing.. Like tho NAS, the MMC has becomo involved speciracally to resolve tbe debale IIurroundln& the oyster 
fum's ImpKt on harbor seals. The MMC has h.:1d a series of ponel hc.ings, and is working on a repOrt that is due 
out in the ncar future. . 

15 The Department of Interior's Inspector General investigated the various versions oflho NPS Repon and 
found that sclentU1c: inaccuracies undennlned NPS' concluslol1$ regarding tho oyster fann's ecologieallmpac;t on 
Drakes Estero. 
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available unta ::IpccificaUy regarding the impact of OBOC's maricultural activities. I~ The second 
report. which wus relell~d in February of2010, broadly addresses best management practices 
and pcrtonnanc~ standards to enhance the overall benefits of she II fi IIh mariculturc: and minimize 

. I' 1 ffi 11 any negatIve ceo oglca c eelS. 

The tirst NAS report reasonably concluded that "th~re is n lack of strong scientific 
evidence that shellfish farming has major adverse ecological effects Oil Drakes Estero at the 
current (200K-2009) levels ot'production and under current (2008.2009) operalionoJ practices. 
including compliance with restrictions to protect eelgrass. seals. water-birds. and other natural 
resources. ,. N AS 2009 Report at 6. The report goes on to discuss some of the over-looked 
bcnelicial effects that OBOe is having on the estero, including: (i) the potential that oyster 
!:ulture in Drakes Rstero is replacing tbe lmponant "filtering capacity and biogeochemical 
processing thllt was lost in the mid-19th century and subsequent decades with the overharvest 
nnd runctional elimination of the native Olympia oySl~r" (id. at 68); (ii) the possible benelicial 
effects on et!lgra5s in the area, given that eelgrass has upproximately doubled in Drakes Estero 
trom 1991 to 2007 (id.); (iii) the positive economic impact tor the region-including 
employment, tax revenue. and local food production (i". at 64); and (iv) the positive visitor 
experience, given that oaoe ··preserves a piece of local and regional culture and history" (icl. at 
65). . 

As noted above, the oyster fann provides significant ecological benefits to Drakes Estero. 
DBOC's oysters are helping to "restor[e] an historic baseline ecosystem" by acting as a proxy foJ' 
native oysters. !d. at 22; SfJe also NAS 2010 Report at 13-14. The oysters are also known as 
"ecosystem engineers" and "foundation l$pecies" (NAS 2009 Report at 18) that bolster the 
ec.os)'lStcm's resilience asain~1 abnonnal events like phytoplankton blooms or sedimentation from 
stonn water run-ofT (id. at 22. 23). Iii 

In addition to the work done by the oysters, lhe Lwmys themselves are conunitted to 
conserving and protecting PRNS. For example, OBOe is the only·oyster farm in California to 
prodUC6luld hatch its own seeds on site, greatly reducing the ri~k of introducing contaminants 
and invasive lSpCcies. And it employs an cnvironmentaUy-friendly off-bottom "banging culture" 
method, used by Jess than S% of U.S. oyster farmers due to the labor-intensive hand harvesting 
required. The Lunnys are also dedicated to educating others about conservation and the 
environmenl. The oyster fann offers free tours to the public to inform them about the history of 
oyster fanning in PRNS, oysters· value as a beneficial source of protein, coastal ecosystems, and 
the nature and efficacy of organic sustainable fanning. Similarly, the oyster fann offers its 

It Sell National Academy ofSeicDce$. Natlona' Research Council, Shellfish Mariculruro In Drakes Estero, 
Point Reyes National Seashore, Califomia (2009) ("NAS 2009 Roport"). 
17 See National Academy of SciCftccs, National Researcb CouneiJ, Ecosystem Con"J'lS for Sustainable 
Bivalve Mariculture (2010) (UNAS 2010 Report"). 

" The second NAS report provides further detailed dl5Cussion of the genoral ecosystem services that bivalves 
perform. NAS 2010 Report at I~' I. In tact, these~system services are $0 silniticant that the report 
recommends quentifylns their economic value, as well as developing policies to cnc:ourase restoration ofblvalvtlS in 
more eco,ystcms 50 they eM Improve and benefic from these setvlces. See id 
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facilities to TC:searchcrs and participates in rcstmrch on native oysters, estuarine biodiversity, and 
human health protection. 

For ul! these reasons, many ofPRNS' 2.5 million annual visitors !lock to OBOC, which 
cwries on th'" long-stunding tradition of oyster f~lrming in Drakes Estero and remains as the last 
operklting oyster cnnn~ry in the State. With its cultural, recrcationul, educational and ecological 
benetits, the oyster farm undoubtedly "enhances visitors' experit:nce in the estero." Id. aL 65. 

By contrast, should the oyster farm be shut down, the community would be adversely 
impacted in significant ways. Not only would PRNS lose the numerous visitors for whom 
OBOe is a destination, but the oyster tarm employees who have speciali:lC<i skills would lose 
their livelihood, Dod the low-income housing that OBOe provides for their employees would be 
demolished. This in tum would effect the Joeal ranches, where many of OBOC's employees' 
family member.« work. Furthermore. removing the oysters could have an adverse effect on the 
Drakes Estero ecology, including its water quality. 

Both NAS reports ultimately atlinn that there is no ecological justification to deny 
OBOe a special use permit. And gavcn that Congress has expressly authorized NPS to issue a 
special use permit. there is 00 legal justification either. NPS should issue DBOe II special use 
permit to continue its operations past 2012. II) 

III. NPS AUTHORITY TO ISSUE A SPECIAL USE PERMIT FOR CONTINUED 
OPERATIONS PAST 2012 

In October 0(2009, Congress provided a detinitive answer to the legal question of 
whether NPS has the authority to issue a special use pennit to OBOe to continue operating past 
2012. The answer was Il resounding yes. 

Specifically. Congress directed that: 

Prior to the expiration on November 30. 2012 of the Drake's Bay Oyster 
Company's Reservation of Use and Occupancy and associated special use pennit 
('existing authorization') within Drake's E~tero at Point Reycs National Seashore, 
notwithstanding any other provision of law. the SecretaTY of the Interior Is 
authorized 10 issue a special use pormit with the same terms and conditions as the 
existing aUlhorizallcm. except as provided herein, for a period of J 0 years from 
November 30, 2012: Provided, That such extended authori~tion is subject to 
annual payments to the United States based on tile fair market value of the use of 
the Federal property tor the duration of such renewal. The Secretary shall take 

19 As you know. SenatOr Dianne FeiT)$tein contacted you when tbe flJ'St NAS repon was issued and expressed 
her concern that NPS had "exaggerated the effects of the oyster population on the Estero's CCOSYSleln" and appeared 
to be continuin, to ignore the potential beneficial impaeu ofmaricultural operations. See Letter from Dianne 
Feinsleln to the Honorable Ken SalulU" (May 5. 2009). We agree: with Sen. Feinstein's conclusion that the NAS 
report "doc:s not present any compelling ecological reason for refUSing to renew the t)rak~ Bay Oyster CompUlY 
lease in 20) 2 ... 

SF\7SS221.!I 

P.09 

07/08/2010 THU 12:37 [TX/RX NO 8599] @009 



\ .. 
JUL-OO-2l2I10 12: 3S 
. P_g.' POINT REYES NATL SEASHORE 415 663 8132 P.10 

-LATHAMa.WATK INS··, 

into conshJ~rQtion recommendations oCthe National Academy of Sciences Report 
pertaining to shelUish mariculturc in Point Reyes National Seashore betbre 
modilying any terms and conditions of the extended authorization. 

Department ofihe Inlerior. Environment, and Related Agencies Appropriations Act, 
2010, Pub. L. No. 111-88 § 124 (2009) (emphasis added). 

As such, now that the second NAS report has been issued, OBOe respectfully requests 
that NPS provide a proposed lipecial Ulle permit to DBOe incorporating the same terms and 
coruJitionlJ under which OBOe currently operates, including an appropriate annual fce. 

Thank you very much for y\)ur attention to this matter. We understand that Will 
Shaft-olb, Deputy Assistant Secretary lor Fish, Wildlife and Parks, recently visited OBOC on 
February 4, 2010. The l.,unnys would be happy to host YOll, Secretary Salazar, and any other 
interested Department ot'lnterior officials on a tour of the oyster fann, and/or provide any 
tollow-up information requested. We loole. forward to meeting with you and your staff to discuss 
this matter in further detail, and will be in touch to set this up. If you have any questions or 
would like additional infonnation, please do not hesitate to reach me at (41S) 395-8136. 

Best regards. 

j(Mf~7 ~.!? 
Karl S. LytZ _ 
of LATHAM & W A TK1NS LLP 

ce: The Honorable Dianne Feinstein 
WiJI Shafroth, Deputy Assistant Secretary for Fish, Wildlife and Parks 
Jonathan Jarvis, Director, National Park Service 
George TurnbUll, Acting Regional Director, Pacific West Region. National Park Service 
Cicely Muldoon, Superintendent, Point Reyes National Seashore 
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