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(Applause.)

MR. PRICE: Bob has had a career in a number of
significant roles in the National Park system. He's
actually been here at the Cape Cod National Seashore for
quite a while as the South District ranger in law
enforcement where he'd fly up to the South and the North
District. And Bob is stepping into Steve's shoes, and
we really appreciate it.

MR. GRANT: Thank you.

MR. PRICE: So we wanted Bob to be available today.

So that's my report unless you have any questions.
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MS. BOLEYN: Any questions for the superintendent?
(No response.)
MS. BOLEYN: Thank you very much.

OLD BUSINESS

MS. BOLEYN: We're still lacking a quorum, so under
-—- well, first let me ask, is there any old business to
be brought before the Commission?

(No response.)

MS. BOLEYN: Seeing none, that moves us to New
Business.

NEW BUSINESS

MS. BOLEYN: And the role of the Advisory
Commission, following up on the discussion we had with
Mr. Zehnder and Mr. Lavin at the last meeting and so
forth, I prepared a simple motion that you received in
your packet. But since Mr. Schofield is here and is
prepared to do a presentation on the bike trail plan,
maybe it would make sense to move that up.

Does that make sense, do you think? Anyone opposed
to that idea?

(No response.)

MS. BOLEYN: 1I'd like to put that ahead of this
other motion and ask Mr. Schofield if he would tell us

about bike trail planning, which is of great interest,
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as you know, on the Outer Cape here and certainly to the
Advisory Commission.

AUDIENCE MEMBER (MR. LAVIN): Madame Chair, sorry.

MS. BOLEYN: Yes.

AUDIENCE MEMBER (MR. LAVIN) : Is the motion a
public document that could be shared while you're going
through the other piece?

MS. BOLEYN: Sure.

AUDIENCE MEMBER (MR. LAVIN): We got a copy of the
agenda. We did not get the motion.

(Document handed to Mr. Lavin.)

AUDIENCE MEMBER (MR. LAVIN) : Thank you.

MS. BOLEYN: There are extra copies here, I guess.

BIKE TRAIL PLANNING

MR. SCHOFIELD: There's a brief handout. There is
no PowerPoint, which is uncharacteristic for me.

MS. BOLEYN: Let me just introduce you.

MR. SCHOFIELD: Oh, I'm sorry.

MS. BOLEYN: Clay Schofield is an experienced and
long-time member of the Cape Cod Commission specializing
in transportation issues.

MR. SCHOFIELD: One day I woke up and I've been
there nine years. No one has ever tolerated me that

long.

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

42

I'll go into a little history on this. Many of you
are aware of the five-year plan that was done back in
2002 that focused mostly on transit. We talked about
bicycles in that plan. Since then we've done a long-
range plan, and it incorporates a lot of things with
transportation. We've been very successful because of
that planning in getting funds from the Alternative
Transportation Parks and Public Lands program. Right
now actually we have four projects going with the Park
and one with the Monomoy Seashore -- National Refuge.

This one is a bicycle study. The bicycle study was
started as a two-phased project, one looking at the
region and how people move about the region and kind of
documenting that and looking at areas that need
improvement. The other was looking at a little more
fine-grain detail for the Outer Cape and looking at
connecting attractions and some of the town centers and
coming up with a scheme of bicycle paths and
improvements that would be beneficial to the Outer Cape
and promote bicycling.

One of the things we had expected to look at was
the long term, looking at the extension of the rail
trail from South Wellfleet to Provincetown, and that

actually got moved to the front. We're working on
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developing a concept for that at the request of
Congressman Delahunt. Apparently there's a lot of
legislative interest in doing an earmark for the Teddy
Kennedy Trail, which would be this extension, and
apparently Delahunt and a bunch of other New England
legislators are interested in supporting that. Anyway,
the project -- I put this all down so you don't have to
write it -- is a $250,000 study. It's going to be done
in concert with these other studies that I mentioned.
Three of them that are pertinent are an intelligent
transportation system study looking at signage and
things like that and monitoring traffic. Hopefully
we'll be able to direct people to bicycle facilities and
things like that. There is a parking study that George
mentioned a little bit. We're hoping to incorporate
parking bikes, among other things. We've also requested
funding for a bike shuttle, which would be a trailer so
that if people and their families got tired, they could
arrange for a pickup, and that way they could enjoy a
lot of the Park stuff.

I'll talk a little bit about what we've done as far
as the extension of the rail trail. 1It's about 18 miles
from where it ends about a mile north of here to

Provincetown. We've looked at a lot of the issues.
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There are some really interesting challenges getting
around Pilgrim Lake, for instance. We'wve looked at
alignments within the Park. We've looked at alignments
within the east -- I'm sorry -- towards the west in
Truro. So we've come up with a whole bunch of options.
So we have a range of cost that we're going to discuss
with Delahunt. A lot of it came from a 1988 study that
was done for the Park, and we've learned a lot about
that, and we just kind of revisited a lot of ideas from
that study. There's also a statewide bike plan that
we're going to be using in the study. But anyway, the
study, again, is looking at access to the Park with
bicycling, and that's part of the General Management
Plan, and it's also consistent with the Region's
transportation plan.

Again, improving the regional network is big.
Again, protecting the natural environment. If we can
get people to visit areas with a bicycle rather than a
car, we see that as an improvement. Always bicycles are
cleaner than cars.

We're going to be working with the towns not just
on the Outer Cape but the whole Cape. One of the
visions is that we can try to create a safe environment

so that the serious bicyclist, the touring bicyclist may
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want to visit the entire Cape, and we want to create
ways for them to do that and get to the Outer Cape and
then visit the Seashore.

In a nutshell, that's what we're going to be doing.
Any questions?

MR. WATTS: You don't have any maps at this time
that would indicate where the bike trails would be?

MR. SCHOFIELD: ©No, the studies right now -- as I
say, we got kind of sidetracked doing the support for
the earmark. We really haven't started the study. The
1988 study had a bunch of options for the Outer Cape.
We're going to revisit those. There were actually three
alignments that were extensions of the rail trail in
that study plus a lot of, you know, getting to downtown
Wellfleet and things like that. We're going to start
with that as a basis. And I could have brought that
map. I did not. I would have had my PowerPoint.

That's going to be what we're going to start with.

MS. BOLEYN: So the earmark is a relatively new
suggestion, is that it?

MR. SCHOFIELD: Yeah, a few months ago Mark Forest
asked me in his office, "How much is it going to cost to
do this thing?" I blurted out a number, and I'm glad we

have a consultant on board to actually do a little more
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detailed analysis, but I'll say my number was in the
ballpark.

MR. SABIN: Isn't the word earmark a dirty word
anymore?

MR. SCHOFIELD: It depends on if you're getting the
earmark or if you're not.

(Laughter.)

MS. BOLEYN: Yes?

MR. PRICE: It also depends on if the election is
over or not.

I just want to mention a couple of points. One is
that I really appreciate Mark's renewed interest in this
because our previous proposal really was Jjust to get the
study off the ground. And the concept, the outcomes of
that would have been theoretically an intelligent way to
address future funding proposals. So the planning money
was not going to put a shovel on the ground, but it was
going to take us through a process where we were going
to get to the process. And unfortunately in this day
and age, especially when you have a lot of environmental
issues and private property issues, that's a big
concern.

I will tell you honestly the '88 study came up

against a lot of community criticism. And a lot of work
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was done at that time, but it didn't really go any
further. It is my understanding it wasn't taken up
during the general management planning process because
it was so controversial. It was just that we're
interested in having bike connections, safe nonvehicle
exploration of the Cape, but they didn't take it on at
that point in the late '90s.

So my expectation is that everybody at this point
thinks it's a very positive idea. I have a hunch
there's just more general enthusiasm for biking than
there might have been in the '80s.

MS. BOLEYN: Yes.

MR. PRICE: I know I've talked to a number of
people in the communities. The town leaders were very
enthusiastic when they heard this was coming down the
road, and the public safety people were very
enthusiastic. A couple of the hoteliers were very
enthusiastic, so it could be that it's a different time.

The other issue, however, that's very real is that
for the same reasons that we wouldn't necessarily want
to deal with the -- from a philosophical point of view,
at least by the National Park Service, would not be
interested in developing the airstrip is because

(inaudible) habitat. And as we take a look up towards
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the Wellfleet/Truro area that's in the Park boundaries
and in many areas is owned by the federal government,
although there might be historic dirt roads up there,
they really haven't been developed roads in a long time.

So here we get into the classic balance of
preservation versus use, and I know that that's going to
take up a lot of time and energy as we start to explore
these routes and try to determine what's really the best
decision for the future of the Seashore. So that's
going to be an issue. We've already had it in dialogue,
and I know that that's coming -- something that's coming
to the Park, but I think it's really critical.

I have to say if you take a look at some of the
bike trails we have today, especially up in Provincetown
or in the wetlands, even some of our walking trails,
Cedar Swamp Trail, for instance, I doubt we'd be able to
pull these off today because we know so much more about
the environment and how a lot of use conflicts with it.
So the question is, where are we going to be able to go?
Because I think it's wvery critical, especially when we
make this connection between the extension of the rail
trail to Provincetown, just from a safety point of view.

MS. BOLEYN: Safety is a big one.

MR. PRICE: It 1is.
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Just as a footnote, you might have read in the
paper we were successful in completing three of the
phases or we're about to complete three of the phases of
the rehab of the Provincetown bike trail. The majority
of our accidents, visitor accidents, takes place on the
bike trails. Now, we believe the majority of them are
user related, but still it's in an area that we really
have to pay attention to. And we have to catch up with
our partners, the state, who did a magnificent job
rehabbing the rail trail a couple of years ago.

So I think the time is now to really take this on,
and I really appreciate the fact that Clay and the Cape
Cod Commission has been able to partner with us so
closely on this, especially with the departure of Ben
Pearson, who is not only our chief of maintenance but
our chief bike guy, and Clay has the background and
resources to be able to walk us all through this as a
partnership.

MR. SCHOFIELD: Let me underscore what George said
about the bicycle popularity. You know, Ben, I'm going
to quote him on everything now since he's not here
anymore, but he says that that's the second most popular
activity in the Seashore. And some of the numbers here,

we've done counts on the rail trail, and in the peak
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hours, there are about four hundred people that go by
here every day. That's a lot of people. Four hundred
thousand people use that every year. Those are big
numbers. But I think a lot of people come to the Cape
just to use the rail trail, and you see so many bikes
strapped onto some of those cars. And I think that
creating this longer -- longer trail will attract a lot
more folks here and, again, visitor experience will be
improved because you won't have the cars or as many
cars.

Question?

MR. WATTS: I just think that the rail trail
concept is very good because the rails obviously wanted
to be on level land. When you get into areas of the
Park in Wellfleet and Truro, you're confronting a lot of
hills. It's up and down rather than flat, and if the --
I know that there are houses built across the old
railroad right of way, so that's a problem right there.

MR. SCHOFIELD: Well, one of the first things we
did was identify the rail rights of way that were still
available. A lot of them are actually roads now. There
were some areas that were theoretically available, but
when you look at the aerials, there's stuff on them.

MS. BOLEYN: This is certainly true, especially in
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Truro, but with the increasing interest in bicycling and
bicyclists traveling through the Lower Cape to
Provincetown, when they go through Truro, they're
directed to the side roads, and they're extremely
dangerous. It's strange to say that the safest place to
ride a bicycle in Truro is on Route 6 because there's a
little margin and the lines of site for drivers on the
side roads are very poor, and it's wvery dangerous for
people on those side roads.

MR. SCHOFIELD: That's one of the things when we
were looking at doing things west of Route 6, you know,
again, the roads just don't have the site distance, and
there are some pretty interesting hills too.

MS. BOLEYN: Yes, there are.

Yes, Mr. Philbrick?

MR. PHILBRICK: When we were upgrading the bike
trails through Orleans and Harwich, there were a pair of
overpass for the bike trail over the highway.

MS. BOLEYN: Yes.

MR. PHILBRICK: And the specifications, state
specifications for the structures provided that the bike
trails were for bicyclists, pedestrian hikers, and so
forth and mounted on horseback passengers. How that

works out in terms of the classical problem on how does
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a bike trail cross a town road with regular traffic on
it, is that crossing a pedestrian crossing for which you
need the bike rider to dismount and push his bicycle
across and so forth and where that happens and where it
doesn't happen. And this conflict happens to the riders
of bicycles because those roads sometimes change as they
go along.

Are use specifications the same?

MR. SCHOFIELD: We haven't gotten that far, but
what I expect is that, as with a lot of the bike paths,
there will be a stop sign for bicycles. It will be
their obligation to cross safely. Most of the roads
that we've looked at crossing are fairly low volume, and
I don't see that being a huge problem.

MR. PHILBRICK: It's been a problem downtown
Orleans because the bikers, even though we've turned
ourselves inside out, put lots of signs approaching that
to tell them that they are not protected crossing that
unless they are on foot, unless they are true
pedestrians, and there's a good reason for that.

Because the motorists assume that a pedestrian is
traveling at a certain speed and a bike could be
traveling several times that speed.

But what about the mounted bridal trail aspect of
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it?

MR. SCHOFILED: You know, one of the interesting
projects I worked on way back when was we had pedestrian
push buttons for the crossings that were up high enough
so you could push it from the saddle. We haven't really
talked about the equestrian element yet, and I don't
know if they're allowed on the existing bike trail. I
assume so, but I don't know.

MR. SABIN: I don't think they're barred.

MR. PHILBRICK: I haven't seen any, but I guess the
horse is on foot.

(Laughter.)

MR. PHILBRICK: Can't deny that.

MR. SCHOFIELD: As I said, I worked on a project
where we actually put -- there was a horse area, and
they had push buttons on the light poles up high enough,
and I thought that was a little different.

MS. BOLEYN: You had a question, Mr. Sabin?

MR. SABIN: I just would like to see this on an
agenda item in future meetings along with maps to
illustrate what we're talking about.

MR. SCHOFIELD: 1I'm sure we could do that. 1I'd be
happy to.

MS. BOLEYN: We can get updates periodically, I
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presume.

MR. SCHOFIELD: Like I say, we really don't have a
map now. Otherwise I would have brought one. I was
going to steal one from the '88 study, but it's not
gquite relevant.

MS. BOLEYN: Right. Well, thank you very much. I
think the project is very timely and much needed.

MR. SCHOFIELD: One thing I will say too, we're
also looking at the other end, the south end. There's a
project that has been on the books for a while to extend
it from Dennis to the Hyannis Transportation Center, and
that would be kind of neat to have a continuous bike
path from Hyannis to Provincetown.

MS. BOLEYN: 1Indeed. Yes, it would. Thank you.

Okay, well, this brings us to New Business.

AUDIENCE MEMBER (MR. KATZ) : Can the public have
questions?

MS. BOLEYN: Oh, sorry, for Mr. Schofield?

AUDIENCE MEMBER (MR. KATZ) : Yes.

MS. BOLEYN: Yes, go ahead.

AUDIENCE MEMBER (MR. KATZ) : Specifically you, Mr.
Schofield, would you divulge that ballpark figure that
you said was more accurate than you thought it might be?

MR. SCHOFIELD: Well, we're still discussing it
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because there are some other issues about amenities and
things like that, but I would say somewhere between 25
and 50 million.

AUDIENCE MEMBER (MR. KATZ): A couple of comments,
if T might. The safety issue which was brought up as
the largest single motivating issue in 1988 turned out
to be a spurious issue when the statistic that 82
percent of the accidents on the bicycles -- of
bicyclists and people happened on the bike trail, not on
Route 6 and not on a secondary road; that, in point of
fact, the bike trail is the most dangerous thoroughfare
on Cape Cod. Secondly, the conclusion of the 1988
study, of which hundreds of thousands of federal dollars
was spent and the study went nowhere because it was such
an i1ll-advised project, and the study's ill-advised --
the conclusion of their ill-advised study is the
following -- and I'm quoting from the 1988 study
conclusion: (Reading) A continuous network of bicycle
trails on the Lower Cape in the terminus of the Cape Cod
Rail Trail at the Lecount Hollow Road is not proposed
due to the lack of support by the majority of the
commenters on the Park-wide bicycle trails study for
Cape Cod National Seashore. 1In addition, the patchwork

of land ownership and multiple jurisdiction clearly
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dictate that the need for a cooperative planning effort
beyond the National Park Service jurisdiction. The
National Park Service will cooperate with Lower Cape
towns, et cetera, et cetera, et cetera, for the
extension should it be done (end reading).

That's the end of the quote. The study, of which I
was inextricably involved in their conclusions, this is
not the panacea for transportation that Mr. Schofield
enjoys thinking about, and it's fraught with all kinds
of problems, not the least of which are problems from
sections of the National Seashore regulations which
mandate that they may do nothing that will diminish
property values, and it was demonstrated beyond any
doubt that the rail trail going through the Seashore and
past improved properties in the Seashore certainly
diminished the value of those properties. So this is
not easy, and it's not necessarily as popular as some
people would say it is.

Thank you.

MS. BOLEYN: Thank you.

Okay, that brings us then I think to New Business.
We do not have a quorum, unfortunately. By the way, I
neglected to mention that our chairman, Mr. Kaufman, had

hoped to be here today, and he informed the
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superintendent this morning that, unfortunately, he had
conflicting meetings and couldn't get away. So it's too
bad. This is a very rare occurrence for us not to be
able to have a quorum for a meeting, and I think it's
just a case of individual situations where December 1
turned out not to be a good choice.

ROLE OF THE ADVISORY COMMISSION IN ADVISING THE

SUPERINTENDENT ON ZONING ISSUES

MS. BOLEYN: If you wish, we can take up this
motion and have a conversation about it, or we can delay
it to the next meeting. We can't take any action on it
today.

MR. PHILBRICK: I would like us to talk about it,
if T have any voice.

MS. BOLEYN: Everyone agreed that we'd like to talk
about it?

MR. WATTS: (Nods.)

MS. BOLEYN: All right. I've asked Mr. Watts to --
since I'm going to be presenting the motion, I've asked
Mr. Watts to take the chair temporarily and conduct the
conversation.

MR. SABIN: If we're just talking, does it matter?

MS. BOLEYN: Well, that's a good point. If we're

just talking, maybe it doesn't matter. All right.

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

58

It's a very brief motion, and it's written in
general terms. It doesn't address specifics. It gives
us a chance to get the zoning matter on the table and
just take the conversation where it goes.

I'll read it so that everyone in the room can hear
it: (Reading) The Cape Cod National Seashore Advisory
Commission endorses the efforts of the superintendent
and the Secretary of the Interior to support zoning
regulations in the Seashore towns that will limit
development and the construction of oversized dwellings
that are now threatening the character of the National
Seashore (end reading).

A lot has happened since our last meeting as
reported by Peter Watts, and as the superintendent has
pointed out, the conversations continue with the Town of
Truro regarding this issue that many of us think is very
important. And so I open the floor for conversation
about this.

Ed Sabin?

MR. SABIN: Since I represent Eastham and Eastham
is one of the towns that already has zoning which
supports the point that you make here, I certainly
absolutely favor the contents of this proposal --

motion. No question about it in my mind.
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MS. BOLEYN: Peter?

MR. WATTS: I believe that Mr. Zehnder's original
guestion had to do with a particular house at 1440
Chequessett Neck Road. And I remember this situation
where the superintendent was concerned about that house
and he forwarded to the regional office in Boston where
Mr. Conte made a decision and then forwarded it down to
the Department of the Interior.

Am I right, George?

MR. PRICE: (Nods.)

MR. WATTS: And the Department of the Interior then
gave it to the Justice Department.

MR. PRICE: You're talking specifically about us
taking up the --

MR. WATTS: Right, right.

MR. PRICE: -- state court land court issue?

In order for us to file in state land court, we had
to get certain -- Tony didn't make the decision. He
made recommendations, and he helped craft language that
went to the director's office. The director went to the
Department -- Secretary of the Interior, who then went
to Justice, which then allowed an assistant U.S.
attorney to file in state land court.

MR. WATTS: My point really is that you are just a
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whistleblower really.

(Laughter.)

MR. PRICE: I've been called worse.

MR. WATTS: No, I mean, you're not —--

(Laughter.)

MR. PRICE: 1I've been called a local functionary.

MR. WATTS: You're not pursuing the zoning board,
Wellfleet Zoning Board. George Price is not suing the
zoning board.

MR. PHILBRICK: No, we're not whistling Dixie.

MR. PRICE: No, but I think the United States 1is
appealing to the Massachusetts State Land Court that we
believe as an abutter that Wellfleet did not follow the
existing laws as determined by the Massachusetts General
Court or Judicial Court. And so that was the issue.

And when we had the famous three sets of meetings with
the ZBA, as I reported to you all -- and some of you
were in attendance. Remember, there were three
attorneys basically arguing one side and three attorneys
arguing the other side. And our solicitor believed that
it was worthy of public pursuit in land court, so that's
where we took it.

So I think there's --

MS. STEPHENSON: Because it was so divided?
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MR. PRICE: No, because our solicitor believed that
that was --

MS. STEPHENSON: Regardless of?

MR. PRICE: -- that was the proper direction to
take, and so did the director and so did the Secretary's
office.

MR. WATTS: I just want to say that because of 1440
Chequessett Neck Road, the citizens of Wellfleet saw
that and were presented that as evidence of we should
protect the National Seashore, and that's why we had a
record number turnout for a special town meeting in
October.

MR. PRICE: And I think the other, if I can, Madame
Chair -- the previous discussions that we've had in the
Advisory Commission, both on Mr. Lavin's property the
previous year in Truro as well as the Blasch family's
property in Wellfleet -- we've had general conversations
here at the Advisory Commission. And certainly there
was a consensus early on for me to pursue issues, but it
never came to a vote per se.

And, Brenda, is that what your objective is with
this motion when you'll actually be able to file, when
there's a quorum? That you're trying to make, I think,

a proactive statement?
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MS. BOLEYN: Yes, yes, of support for the efforts
that are needed and the details of which are yet to be
worked out with the towns, I think.

Mr. Zehnder?

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yeah, if you
don't mind, I'd like to introduce myself again. There
are some people in this room, fortunately, that haven't
met me. My name 1s Ben Zehnder, and I represent the
property owner here, Mark and Barbara Blasch.

And for the benefit of the members that have not
had any history on this, this is a case in which a
private landowner within the Seashore bought a piece of
land on Chequessett Neck Road, went to the local
building inspector and asked what they were allowed to
do within the existing zoning law, and they were
advised, I believe correctly, that as long as they built
a house that met the setback requirements and the height
requirements and the lot coverage requirements and all
the dimension requirements of the zoning bylaw, they
could pull a building permit and build a house as a
matter of right, which, in fact, they did. They went to
the conservation commission and got a conservation
permit for the house, obtained a building permit, and

then following sort of a general outcry, for lack of a
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better term, but a very choreographed outcry, the
National Seashore took an appeal to the zoning board of
appeals for the issuance of that permit claiming that
because the house was on a nonconforming lot -- it was
about 2.95 acres instead of 3 acres -- it required a
special permit from the zoning board of appeals. That
appeal was also taken by an abutter, the direct abutter
of the property. That appeal was also taken by a
private homeowners' association about a couple of miles
down the road (inaudible). Those people, having a piece
of property in their neighborhood they were concerned
about, felt they were -- should become involved in this.
And the appeal was also taken by the board of selectmen
for the Town of Wellfleet.

At the first night of these three hearings, which
were very heavily attended -- and Mr. Price is right;
they were very comprehensively argued -- the abutter
actually withdrew the appeal, citing that she spoke with
her attorney and believed after speaking with her
attorney there was no legal grounds for the appeal. The
Town of Wellfleet then said, "We're not going to present
any kind of a presentation. We'll stand on the written
presentations." And the Seashore made a presentation,

and (inaudible) made a presentation. It was then
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continued to two more hearings, at which point the Town
of Wellfleet did hire a very, very well-known land use
attorney in Boston, who made some very comprehensive
presentations. And following those presentations, the
zoning board of appeals voted four to one that, in fact,
the building inspector was within his jurisdiction to
issue the building permit and that the zoning bylaw
allowed this particular activity.

Now, what we've placed before you as an issue --
and the final procedural aspect of that is that the Cape
Cod National Seashore took an appeal to the
Massachusetts Land Court and that the Town of Wellfleet
did not take an appeal and the homeowners' association
did not take an appeal, that it was only the Seashore
that took an appeal. What we've put before this board
was not the question as to whether or not you endorse
what the superintendent does to protect against large
houses. Of course, you endorse that. The question is,
what is the role of this particular body by statute in
advising the Secretary of the Interior with regard to
actions taken by the Secretary of the Interior?

Now, under your federal regulations, you are
lawfully required to accept input and to provide advice

and counsel to the Secretary of the Interior, not for
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Mr. Price -- he's the agent of the Secretary -- for any
matters that involve private property rights within the
National Seashore. So the question before you is:
Should you sit here and after the fact accept reports
over what is being done, or should you actually accept
input and provide advice and counsel to the Secretary of
the Interior? And what I would argue is if you don't
provide that advice and counsel, then we as the citizens
of these towns are not getting what we're supposed to
get as part of the bargain with the Seashore, is that we
have representatives that go to these meetings and
represent us as citizens, whether citizens to the town
directly through Mr. Watts, as citizens at large through
the governor's appointee, and we have the right to have
our concerns expressed to the Secretary before these
actions get taken because these actions that get taken
cost a lot of money. They cause political repercussions
in some ways. They cause repercussions to the private

property owners themselves that have to defend these

actions.
Now, in this particular case -- and those of you
who have read these materials -- I'm sorry.

MS. STEPHENSON: I just want to understand what

your premise is. What is the language that you are
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going to cite that says that we must --

AUDIENCE MEMBER (ATTY. ZEHNDER) : It's actually the
Cape Cod National Seashore Act itself, and it's outlined
in the brief --

MS. STEPHENSON: But what is the specific language
because I read it differently than what you're --

AUDIENCE MEMBER (ATTY. ZEHNDER): Well, I don't
have it at hand. It's in the brief. I don't have it in
my mind. But I read the Cape Cod National Seashore Act
and the bridge that creates (inaudible) in more detail
as providing you with the role of providing advice and
counsel.

MS. STEPHENSON: But there are words like shall,
and there are words like must, and there are words like
from time to time. And I don't think you can ask us to
do this unless you can show us that we're required as
you're claiming that we --

AUDIENCE MEMBER (ATTY. ZEHNDER): Well, I don't
think I have to stand here and parse the statute with
you, and Rick might want to address that. And you may
disagree with my premise entirely and disagree with it.
That's possible. But part of what we're arguing is that
there is a scheme here, and the scheme is that the local

community controls zoning and creates zoning regulations
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that are interpreted locally and enforced locally and
enforced judiciously. Yet the Seashore steps back,
observes that zoning process and, if it disagrees with
something that happens, it takes the property by eminent
domain.

I would argue, although I may disagree with the
bylaw that was passed, that there was an effort
following the Blasch project to create a new bylaw in
Wellfleet to address what the townspeople considered to
be a bylaw that they thought was enforceable but maybe
not acceptable. And they passed a bylaw that created
limitations on development of structures in the
Seashore. There's an absolute size limitation. There's
a requirement to obtain a special permit if you're going
to exceed certain thresholds of site coverage. And that
was expressed through the citizenry of Wellfleet as to
what they thought was acceptable in the town.

Now, Eastham has a bylaw that they passed some
years ago that the Eastham people thought was acceptable
in their town. Truro right now is wrestling with the
idea of coming up with a bylaw that addresses their
concerns, and Orleans has some -- it's fairly minimal
because the area in Orleans is somewhat limited. It's

up to the towns to decide that. The townspeople of
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Wellfleet came up with a new bylaw with the help of Gooz
and input from the Seashore and Peter and other people,
and they've expressed what they think the bylaw should
be, but the Blasch project was built under an existing
bylaw that allowed that at the time. That's why we had
the outcry, and that's why we had the change in the
bylaw.

So the question is, why is the Cape Cod National
Seashore pursuing an appeal in the land court which
could have the effect of determining certain things;
standing of the Seashore to get involved in all these
matters, which will have a cost impact on the Seashore
in terms of the amount of federal money that's being
spent to prosecute this? And it also has the cost
impact on the homeowner of having to defend against an
appeal and build at their own risk when they built under
a bylaw that was lawful.

So what we're arguing -- and hopefully Rick can
answer your questions. I can't. I'm sorry, and I
apologize for that -- is that this board shouldn't be a
rubber stamp. You shouldn't just sit here and express
general statements about what you support and what you
don't support. What you should do is you should listen

to things around this table, and you should provide
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feedback to the Secretary about (inaudible).

MS. BOLEYN: I would like to jump in right there.
The enabling legislation says that the Advisory
Commission must advise the Secretary or his designee
about two things. One is commercial properties, and the
other is recreational facilities. And then the rest is
-- it talks about development, but this is a kind of
topic that's being discussed by the attorneys. The
Seashore, the National Park Service has its attorneys.
We are not lawyers. We generally do not get into the
details of legal arguments where you have lawyers
disagreeing with each other across the table. We do not
have that kind of expertise.

I think you would find that the majority of the
members of the Advisory Commission are concerned about
oversized properties that are changing the character of
the Seashore, and to that extent, what my motion says is
that we endorse the efforts of the superintendent and
the Secretary of the Interior to interpret the laws and
do their best to protect the natural resources and the
character of the Seashore. And I go back to Mrs.
Stephenson's question. I think it's right on target,
that the language does not say we must, in terms of the

things you would like to hear from the Advisory
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Commission.

AUDIENCE MEMBER (ATTY. ZEHNDER) : I'm going to
yield the floor in one second, but I've sat here through
three or four meetings. I have heard this board accept
reports. I have heard this board, you know, talk about
things generally. I haven't heard my appointed members
providing feedback. And maybe it will happen. And
throughout the process of both the Lavin project and the
Blasch project, I haven't heard any feedback. 1I've
heard general expressions of support. And that's my own
personal feeling. Secondly -- and Rick will address
this -- the Act says the Secretary shall consult with
members with respect to carrying out the provisions of
Sections 4 and 5 of the Act. Sections 4 and 5 of the
Act are the zoning provisions of the Act, which is
exactly what we're talking about here.

Thank you.

MS. BOLEYN: Mr. Lavin?

AUDIENCE MEMBER (MR. LAVIN) : Thank you. I'm
Richard Lavin. I'm a principal of Goodheart Properties,
LLC, the owner of property at 29 0ld Outermost Road in
Truro.

We received a building permit from the Town of

Truro to proceed with a construction project on that

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

property. The property is located in the National
Seashore. The superintendent on behalf of the United
States filed an appeal with the zoning board of appeals
claiming that the building permit was inconsistent with
the town's own bylaw. That is not an issue of federal
law but an issue of state law.

The position that Goodheart Properties took was,
addition to the federal government being incorrect on
the merits, that under the Cape Cod National Seashore
Act all issues of zoning were for the town to deal with
and that the federal government did not have the
authority under the Cape Cod National Seashore Act to
interfere with local zoning by filing an appeal. The
day that the papers were due to be filed by the United
States government responding to our arguments, the
appeal was voluntarily withdrawn. Goodheart Properties
suffered a six- to eight-month delay at significant

costs. That's who I am.

I have two issues, and the second will address your

question. But the first is that I don't believe that
this motion speaks to the issue that I tried to raise
when I was last here. I think that I would even agree
that supporting the Secretary of the Interior -- sorry

-- endorsing the Secretary of the Interior to support
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zoning regulations in the Seashore that limit
development -- that I think is the federal government
acting in an advisory role, trying to work with the
towns to get the towns to change their bylaws. I assume
that the Seashore had a role working with Wellfleet, and
Wellfleet has changed its bylaw.

So I don't think that this motion speaks to the
issue that I tried to raise and that I believe that Mr.
Zehnder tried to raise, which is whether the United
States government, the federal government, has the power
to file the zoning appeal; that is, does the Cape Cod
National Seashore Act authorize the United States
government to file an appeal challenging the application
of a town zoning bylaw? So I don't feel that this
motion in any way answers -- forget specific cases --
but my contention that Congress provided the National
Park Service, the Department of Interior with one and
only one remedy under the Seashore Act, and that's
condemnation and that Congress did not provide the
Department of Interior with the power to interfere with,
to file zoning appeals in town zoning hearings.

Yes?

MS. STEPHENSON: I think your issue is different

than Mr. Zehnder's, but your issue I should think would
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be resolved by the land court and not something that we
would be deciding here as an advisory commission.
AUDIENCE MEMBER (MR. LAVIN) : The whole purpose of

this commission —--

MS. STEPHENSON: Its standing -- (inaudible) is a
question.
AUDIENCE MEMBER (MR. LAVIN) : It is a question. If

I may, this commission was set up for the very purpose
of acting as a liaison with the town and with the
private citizens in dealing with private property. It
was expected and understood that, because you have
private property in the National Seashore, there was a
need for a commission like this so that there could be
ongoing dialogue and discussions so that the
relationship between the federal government, the local
governments, and the individual property owners could be
addressed.

And this commission, I believe, does have a
statutory obligation -- and I will turn to the "shall"
language to offer its advice to the United States
Government, Department of Interior of whether the
Commission believes that the Department of Interior has
the power or doesn't have the power to file zoning

appeals. And it is an issue of law, and you're right.
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I think you would need to get legal advice, but it is an
issue that cannot be determined based on your personal
feelings to decide an issue of law based on personal
feelings --

MS. BOLEYN: Change that word to opinions. We're

talking about opinions.

AUDIENCE MEMBER (MR. LAVIN): Opinions. Sorry,
sorry. I'll accept opinions.
To decide a question of laws based on opinions. I

apologize if I said it wrong, but to decide an issue of
law based on opinions as opposed to based on a legal
analysis.

MS. BOLEYN: That's what attorneys do. They
interpret --

AUDIENCE MEMBER (MR. LAVIN) : That's correct.

MS. BOLEYN: They interpret the language of the
law. This is beyond us. The National Park Service has
attorneys who will argue with the attorneys of others
about what the National Park Service can do.

AUDIENCE MEMBER (MR. LAVIN) : I'm not arguing this
appeal. I'm arguing about the role of the National Park
Service. And this commission was created to provide
advice regarding what the federal government's role was

in dealing with private property. And it is a legal
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issue, and it requires some legal -- 1if I may finish --
and it requires some legal advice. But the purpose of
this commission is to act as that liaison with the
federal government because there are going to be
dealings with the federal government and private
property owners. And if it's an issue of law, then
you're right; it does require legal opinion, and it does
require legal advice. It cannot be determined based on
just opinions because to me that would be arbitrary and
capricious.

There is an important issue of the federal
government's role in local zoning matters, and I believe
that a review of the statute, the legislative history,
and court interpretations of that statute make
absolutely clear that the only role that the federal
government can have is condemnation and that their
filing an appeal is outside of the power granted by
Congress and is also inconsistent with the national
policy of the National Park Service, which says, absent
express statutory support, the only role for a national
park to play in zoning is advisory.

MS. BOLEYN: That's your opinion, and that gets us
back to the term of abutter, doesn't it? I think I'd

like to turn to the superintendent for a minute.
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MR. PRICE: Just really two things I'd like to
clarify. And, in fact, we have gotten legal opinion,
and that has been rendered by Tony Conte over a couple
of times. Let me just read in the memo that we prepared
for the last meeting and that is that: (Reading) The
contention that the Seashore does not have standing to
undertake an appeal is incorrect. The NPS, acting for
the United States of America, has the same rights as any
private property owner to appeal the decision of a town
building inspector or ZBA. By appealing the decision of
the building inspector to the ZBA and then the decision
of the ZBA to uphold the decision of the building
inspector, the NPS was not interfering with the ability
of the town -- the Town, in this case, of Wellfleet --
to enact local zoning law but rather to compel the town
to apply its zoning bylaw in accordance with the
Massachusetts Zoning Enabling Act (end reading).

So the opinion of the Department of Interior's
solicitor's office is that, as an abutter, we would have
that right on any property that we would represent. So
that's the disagreement right there as a point of legal
law.

The second thing, if I can, again going to Mr.

Lavin's case, when it was presented to me -- and I'm not
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going to get argumentative but just present it as
objective as I can -- that particular issue was a tear-
down and rebuild. And in our legislation, it allows for
a rebuild for a property that's being threatened or
there's a weather -- you know, a hurricane or erosion we
have regularly allowed for houses to either be moved or
be rebuilt, and, in fact, that house, as I understand
it, had already been moved back from the edge
previously. So this was not -- this was not a typical
change. This was a demo and a rebuild, first of all.
Second of all, it also -- we believe there were three
other elements to it that we believe we had a case, and
that had to do with the frontage. It had to do with the
scale. I forget the third one now, but all of those --

MS. McKEAN: TIncrease of the volume.

MR. PRICE: The increase of the volume. We believe
those were the reasons why it should have had a ZBA
hearing. So, remember, what we're doing as an abutter
is believing that that building permit should not have
been given by right but at least should have had the
opportunity for a ZBA hearing. That was what our
argument was. And then I'm forgetting the last piece.

It was at that first meeting we had the advice not

only of our solicitor but also of, again, the land
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attorney who believed that Massachusetts law should have
required a ZBA hearing, not just a building permit by
right.

After continuing to review the elements of the
case, at the end -- oh, the other issue is that's what I
personally learned as a manager here for the first time,
that the town had actually changed the definition of
alteration, and it was changed both in the Town of
Wellfleet and in the Town of Truro. So the zoning bylaw
language that had been approved by the Secretary of the
Interior originally determined that alterations would be
allowed and alteration intended to be an alteration. 1In
fact, we learned during this exercise for the first time
that now alteration was defined as a tear-down and
rebuild. So it was inconsistent with what we believed
had already been agreed upon from the Seashore to the
town, which obviously was outside of Mr. Lavin's purview
that that's what we were dealing with.

So it was for all of those reasons that we decided
to make an appeal before the ZBA.

On further investigation of the nature of the
proposed project, we believed and I certainly believed
as the manager that, although those elements still

existed, they became fairly minor in the scheme of
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things and that I still could have pursued them as a
bureaucrat and I still would have had a legal right to
do that; however, I believe that that was not really the
case that we wanted to continue to pursue and,
therefore, withdrew it, not because we believed that it
still didn't need a ZBA hearing, but we believed that
our case was far weaker than I would have liked to have
Seen.

MS. STEPHENSON: Has Mr. Lavin been aggrieved by
any decisions here?

AUDIENCE MEMBER (MR. LAVIN) : If T may, I'm not
here to argue my particular case. I really am not.

MS. STEPHENSON: No, but my point --

AUDIENCE MEMBER (MR. LAVIN): Was I aggrieved? It
cost me a lot of money, and it took eight months.

MS. STEPHENSON: If the appeal was dropped —--

AUDIENCE MEMBER (MR. LAVIN) : I got a letter —-— I'm
not here to argue my case, but I will answer your
question.

MS. STEPHENSON: But you are arguing the merits as
well.

AUDIENCE MEMBER (MR. LAVIN): No, I'm not. I was
just telling you that I am the principal of a property

that got a building permit, that the building permit was
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appealed, and that the permit was dropped -- I mean, the
appeal was dropped. I didn't argue the merits of it.
I'm happy to, if you'd like. My aggrievement was it
took me eight months of having to sit on my hands.

But if I may, the point here is I understand that
Superintendent Price received federal advice that what
he is doing is permitted, and I think that's great. But
if the entire Cape Cod National Seashore was going to be
determined solely by federal opinion, this Commission
would be unnecessary. The purpose of this Commission is
to act as a check to make sure that the federal
government acts in a way that was intended by Congress
and that is consistent with what Congress intended them
to do, and interfering with appealing zoning decisions
was not part of that. And I don't think that it is
appropriate to say it's a legal issue and it's not for
us. It may be a legal issue for which you need legal
advice, but this Commission does have a statutory
obligation -- and I will turn to the "shall" now -- to
provide advice about whether filing appeals in local
zoning matters is authorized by Congress. And my
objection to the motion is it doesn't speak to that
question.

Now, in answer to your question of the "shall"
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language, the statute does say the Secretary shall --
MS. BOLEYN: Where is this in the statute, please?
Could you point this out to us so we can read along with
you?
AUDIENCE MEMBER (MR. LAVIN) : If somebody has the
statute, I'd be happy to. I haven't quoted from the

statute, but --

AUDIENCE MEMBER (ATTY. ZEHNDER) : The second
(inaudible) .

AUDIENCE MEMBER (MR. LAVIN) : Do you have the
statute?

(Pause.)

MS. STEPHENSON: It is Section 8.

AUDIENCE MEMBER (MR. LAVIN) : There's only one
section dealing with the Commission, so it shouldn't be
hard to find.

MS. STEPHENSON: Section 8, and you're citing
paragraph F: (Reading) The Secretary's designee shall,
from time to time, consult (end reading)?

MR. PHILBRICK: The Secretary's designee is the
chair.

MS. BOLEYN: The copy I have has different numbers.
I'm going to look over your shoulder here.

MS. STEPHENSON: Okay.
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AUDIENCE MEMBER (MR. LAVIN) : It says: (Reading)
From time to time, shall consult (end reading) -- sorry.
(Reading) The Secretary or his designee shall, from
time to time, consult with the members of the Commission
with respect to matters relating to the development of
Cape Cod National Seashore and shall consult with
members —-- with the members with respect to carrying out
the provisions of Sections 459b-3 and 459b-4 of this
title. Those two sections are the only sections in the
Act which give the Department of Interior any power
whatsoever with respect to private property. 459b-3
deals with acquisition by condemnation, which also
includes suspension of authority to the extent that
zoning is passed, and 459b-4 deals with the approval by
the Department of Interior of zoning regulations and,
again, the termination of suspension of authority to the
extent that those zoning regulations are not enforced
properly.

Congress intended that a variance could be given.
The town was free to do what it wanted, but if the town
gave a variance, then the Secretary could withdraw its
suspension of condemnation. The remedy was
condemnation, which is also consistent, if I may, with

what the Second Circuit Court of Appeals said in dealing
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with the Cape Cod formula in the Fire Island Seashore
where there was a complaint that the towns weren't doing
anything to enforce their bylaws. And the court said
the Fire Island Act quite simply does not prohibit any
zoning action by the various local governments located
on the Seashore. The Secretary of the Interior is
authorized only to condemn property zoned in a manner of
which he disapproves. It also said the wvalidity, the
operative effect of local zoning ordinances, variances,
and amendments does not depend on the prior approval of
the Secretary of the Interior. He's authorized merely
to acquire by condemnation improved property not zoned
in an approved manner.

Federalism, National Park Service policy, executive
order, and the statute itself all say that the only role
for the federal government is condemnation. They have a
role in approving bylaws, which happened a long time
ago, and its condemnation. They are not supposed to be
participating in local zoning procedures, and for 45
years they never did. And I do believe that this
commission has a statutory obligation to get legal
advice and then provide advice to the federal
government.

I hear you, Superintendent Price. The federal

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

84

government believes it has the power. I understand
that. You are the agent of the federal government. I
understand Mr. Watts' view. That it's not you
personally, it's the advice that you're receiving. This
commission has to give advice, though, on behalf of the
towns and the private property owners, the very purpose
that this commission was created, of whether you believe
that the superintendent and the federal government has
the power, is authorized to file appeals challenging the
interpretation of zoning bylaws by local governments, a
function that has historically always been a town
function.

MS. BOLEYN: Okay, we have already stated at a past
meeting that we believe that the National Park Service
has abutters' rights, and abutters' rights include doing
the process that you're just describing, appeals. So I
believe that the consensus here is that we do not
generally get into the narrow areas of the law here,
express our views. I'd also like to read another part
of the enabling legislation which has never been called
upon, but it does allow the federal government to be
involved in zoning. And it says this. This is under
459b, Zoning Regulations: (Reading) The Secretary may

issue amended regulations specifying standards for

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

85

approval by him of zoning bylaws whenever he shall
consider such amended regulations to be desirable due to
changed or unforeseen conditions (end reading).

AUDIENCE MEMBER (MR. LAVIN): And he absolutely
may, and if he proposes something and it goes through
the Federal Register process, it becomes law.

MS. BOLEYN: Okay, so that is -- that's an option.

AUDIENCE MEMBER (MR. LAVIN) : Yes, but, if I may,
reaching the conclusion that the federal government has
abutters' rights without obtaining legal advice of
whether that is or is not the case under the Cape Cod
National Seashore Act, I don't think is a full and
complete analysis of the problem, and I don't think it
is a rationally based determination. It is a
determination that says, "Our opinion is they're
abutters. That's good enough." It is a legal issue.
It does require legal analysis, and this commission
should get independent counsel to provide advice.

MS. BOLEYN: That's your opinion. We should get --

AUDIENCE MEMBER (MR. LAVIN) : It's my opinion of
what the statute requires. This commission is never --
this federal government has never filed a local zoning
appeal for 45 years. This issue never came up.

MS. BOLEYN: Mr. Superintendent?
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MR. PRICE: Sure. Mr. Lavin, just two things.
Again, just to reiterate, we do have legal advice from
the Department of the Interior. So that is the agency
—-— that's the department that we work under. So as far
as the legal minds of the Department of Interior are
concerned, and especially as it was exercised through
this last effort of going to land court, I think it's
been demonstrated right up through the top of the
solicitor's office that that is the opinion of the
people that represent the federal government. And I
would not be able to take actions if I didn't have that
kind of support, number one.

Number two, the issue of protecting the Seashore, a
lot of -- you, again, have to take a look at the
language when it talks about preserving the character of
the Seashore, preserving the recreational and the
natural resources, and then the -- even in the preamble,
it talks about preserving the integrity of existing
structures. Mr. Zehnder has pointed out numerous times,
however, the preamble is great, but once you get down
into the details, they then fall through on the
specifics. What I have learned as we've done our
research, because it is true that no previous

superintendent has taken a direct appeal as far as we've
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been able to tell by the records, the records, however,
do indicate there are numerous times when
superintendents worked with the towns to attempt to
rectify the language because the bottom line was --

AUDIENCE MEMBER (MR. LAVIN) : Here, here. I agree
completely.

MR. PRICE: Well, they did, and it didn't work. It
didn't work. In 1984 --

AUDIENCE MEMBER (MR. LAVIN) : It doesn't mean you
have the power -- there's a difference.

MR. PRICE: Excuse me.

AUDIENCE MEMBER (MR. LAVIN) : I apologize. Go
ahead.

MR. PRICE: 1In 1985 when the "Billboard House"
first came out, there was a unanimous town vote to try
to get the National Park Service to have that "Billboard
House" demolished and to have the existing town planning
board rectify the town bylaw language so it wouldn't
happen again. Neither thing happened. The Park
superintendent at the time was informed that the
National Seashore did not have the right to have that
particular house demolished, and obviously bylaw
language was never changed.

Our records indicate that there were numerous -- at
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least four occasions before the most recent one where
the superintendents were in the same situation I was in
and they either felt there was going to be positive
language put forward at town meetings to rectify it,
where they thought there was going to be legislative
language that might be submitted that might change it,
and in each occurrence they had reason to believe that
things would get better, that either the towns were
going to take it on their own initiative or that there
were other forces at work that would bring the language
in line. Obviously in all of the years of the Seashore
that that didn't happen.

In this particular -- in your case, it was my
understanding that we had enough legal representation to
tell me that we had reason to go and have an appeal, to
at least have a ZBA hearing. We've gone to ZBA hearings
and have been overruled by the town vote at a ZBA board.
I mean, Lauren and I have testified against projects
that have gone before the ZBA, and we've accepted the
decision of the ZBA. 1In your case, there hadn't been a
ZBA hearing. It was by right. In the Blasch case,
there wasn't even a ZBA hearing. It was by right. 1In
the Blasch case, we believed it was such an egregious

change from the original 550 square-foot cottage when
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the Park was established to the almost 2,000-square-foot
house that was there in '85 to the almost 6,000-square-
foot house that we saw today as a project that that
caused us to have to take more proactive language while
continuing to work with the town. We continue to go to
planning board meetings. We continue to support the
efforts of the local town citizens along this line, and
now we have an appropriate, I think mutually agreed-upon
solution, which is even outside of what previous
superintendents have been looking for. I believe it's
certainly appropriate.

So to say that superintendents never did anything,
I think the point is my predecessors attempted to do
things but believed that there was a more -- that there
was going to be local action, which never materialized.
Therefore, the resources of the Cape Cod National
Seashore continue to be threatened.

AUDIENCE MEMBER (MR. LAVIN) : I just want to make
two quick points in response because I know that --

MS. BOLEYN: Real fast.

AUDIENCE MEMBER (MR. LAVIN) : I will.

First, it is just not true that in every instance
in the past the Seashore was able to work things out and

that's why --
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MR. PRICE: ©No, they didn't work. It didn't work
out. That's the point.

AUDIENCE MEMBER (MR. LAVIN) : Here they did. Here
it did.

MR. PRICE: Right.

AUDIENCE MEMBER (MR. LAVIN) : But you're saying in
the past they didn't?

MR. PRICE: No, in the past they attempted four
different times to rectify it and they never succeeded.

AUDIENCE MEMBER (MR. LAVIN): Mr. (inaudible) built
his house, and I am certain nobody in the National
Seashore liked it, and they didn't appeal it. But
that's beside the point.

MR. PRICE: I didn't say they didn't appeal it. I
said they attempted to do other remedies that did not
work.

AUDIENCE MEMBER (MR. LAVIN): And they didn't work,
and they didn't appeal it. You're the first
superintendent to appeal it.

MR. PRICE: That's true.

AUDIENCE MEMBER (MR. LAVIN) : There you go. The
National Park Service has rules that govern all national
parks. Everyone, including Superintendent Price,

including Mr. Conte. And it says: (Reading) 1In
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discussing zoning, the plan should give special
attention to maintaining cooperative relationships with
local governments rather than creating confrontations.
In the absence of special legislative provisions for the
particular unit, the National Park Service role in local
zoning matters is advisory. The land protection plan
should recognize that zoning changes are often
controversial, and the National Park Service role should
be defined with sensitivity to the potential for
criticism of federal involvement in local land use (end
reading) .

I don't hear a single thing of why this park isn't
subject to the exact same rule that every other park in
the nation is subject to and where that specific
statutory authorization is that allows the role to go
beyond advisory and to actually appeal and challenge a
town official's interpretation of local town law and
then a zoning board's interpretation and now an entire
town which said, "You know what? We don't like what it
says. We're going to change it."

MS. BOLEYN: Okay, Mrs. Stephenson.

MS. STEPHENSON: I wanted to ask Mr. Zehnder.

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yes, Ma'am.

MS. STEPHENSON: Your request is just that this

LINDA M. CORCORAN - CERTIFIED COURT REPORTER

(781) 585-8172



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

92

board consult and then -- I mean, what is it, the
remedy, that you're seeking?

AUDIENCE MEMBER (ATTY. ZEHNDER) : The request here
-- and it's the point I want to make as well that will
maybe address your point. The request is that this
board consider what its role is in zoning determinations
and zoning actions by the superintendent. And I think
the discussion here has been wandering a little far
afield. This is not about whether Mr. Price was correct
in bringing the Blasch appeal. It's not about whether
he was correct in bringing before or even not before the
Lavin appeal. We submitted certain materials that we
think argue about what the role of the Seashore is and
the Secretary is in zoning. We don't expect you to
accept those at face value, okay.

Mr. Price has sat here and told you what his
solicitors have told him about the Seashore's positions,
and you shouldn't accept that at face value. Your job
right now, okay, is -- as a board, is a check and
balance on the part of the community and the governor
and everybody else between the federal government and
the private landowners and municipalities. And if this
board is going to sit here -- and I understand how these

members are appointed. Generally, people who are
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Seashore, most likely have property in the Seashore,
have a love for the Seashore, and are willing to protect
the goals of the Seashore. And that's fine.

MR. SABIN: These are all volunteers, I might add.

AUDIENCE MEMBER (ATTY. ZEHNDER): And all
volunteers, I understand that. Hold on a second. Let
me just finish.

That's fine, but your job here is -- think about
it. You're a board of directors for a corporation.
Your job is not just to sit and hear what the CEO tells
you about the thing and accept it at face value. I know
you're not -- it's not a direct analogy.

MS. BOLEYN: We're not a board of directors.

AUDIENCE MEMBER (ATTY. ZEHNDER) : I understand
that.

MS. STEPHENSON: But that's an important
difference.

AUDIENCE MEMBER (ATTY. ZEHNDER) : There's an
important difference, but your job here is not to sit
here and rubber stamp what happens. If that's what
happens, then you might as well just have the Seashore
send home a newsletter to you at your house.

MS. STEPHENSON: But having consulted now through
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three meetings --

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yes, but you
haven't consulted.

MS. STEPHENSON: But what is your remedy? You want
us to just sit and say, "Yes, we approve the decision"?

AUDIENCE MEMBER (ATTY. ZEHNDER): ©No, what we want
you to do, okay, is to look at your role as a body, not
just with regard to this one, with regard to all
decisions that come before you and say, "What is our
role? And where do we stand? And how do we make our
decisions? Do we just sit here and listen to what
George tells us and say, 'That's fine. Go about your
business,' or do we ask questions about, you know,
windmills? Or do we actually try to —-- if somebody
presents an issue to us, a legal issue, do we try to
educate ourselves about that legal issue to the extent
that we can consult and advise the way that --" --

MS. BOLEYN: You gentlemen come here when you have
a specific interest that pertains to your work and your
projects.

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yes.

AUDIENCE MEMBER: Here, here.

MS. BOLEYN: You do not hear what we're talking

about all the other things that go on at the Seashore.
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We take our work very seriously. We review and we study
reports, and we have good discussions. It's true we do
not vote very often. We carry out most of our work via
consensus, and most of the advice to the Secretary's

designee takes place right across this table with

conversations.
AUDIENCE MEMBER (ATTY. ZEHNDER): Well, then I'd
like to respond to one point. There's a motion that was

put forward today. We came the last time. We presented
some materials seven days in advance, as we were asked
to. We didn't come to this board till that morning.
And the board said -- I think correctly so -- "We can't
address this today. It's too much. We can't deal with
it. We'll put it off till December 1." We come back on
December 1, and what I see is a motion in very general
terms. This is (inaudible). It's dated October 27.
This is dated a month and a half ago, give or take,
okay. There is no study here. There was no question
asking. There was no -- this was you sat and heard
George Price say, "We asked our solicitor, and he said
we're okay," and you said fine.

MS. STEPHENSON: I disagree.

AUDIENCE MEMBER (ATTY. ZEHNDER): Well, disagree

with me. I'm standing here ready to disagree.
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MS. STEPHENSON: I did a lot of legal research into
this. So my question about the remedy -- and maybe I
should let Peter ask a question first.

AUDIENCE MEMBER (ATTY. ZEHNDER) : There is no
remedy.

MR. WATTS: No, I'm --

AUDIENCE MEMBER (ATTY. ZEHNDER) : I'm not saying
that you should take -- what I'm saying is we're just
here to express our concern of what your role is.

MS. STEPHENSON: This whole point is moot.

AUDIENCE MEMBER (MR. LAVIN): No, no, no. If I
may. No, no, no. If I may.

MS. STEPHENSON: You're arguing the merits.

AUDIENCE MEMBER (MR. LAVIN): No, I'm not. I'm
not.

MS. STEPHENSON: Yes, you are.

AUDIENCE MEMBER (MR. LAVIN) : The remedy -- in your
language, the remedy is that this will not be the last
time that the superintendent considers filing an appeal.
And so I don't have anything pending right now. I don't
have any personal interest this moment in what the
decision is, but there will be other times, and there
will be other appeals. And this commission I believe

does have an obligation to provide advice of whether
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filing appeals in the future is appropriate. And that's
the remedy that I want. I would like this commission to
get legal advice and then provide, based on that legal
advice, recommendations to the superintendent, which he
may or may not have to follow, about whether the
superintendent should, as a matter of law, have the
power to file appeals or as a matter of public policy is
a good thing to do.

And so what I'm asking for -- because what happened
last time is that there was general discussion about my
case, and by the time it came back to this commission,
my case was over and the board said -- the Commission
said, "Well, there is nothing pending right now. This
will be a discussion for information purposes only."

It has been my effort to try to get this commission
to provide advice on an issue that is going to come up
again. That's the remedy that I seek.

MS. BOLEYN: Peter?

MR. WATTS: I believe I represent the Town of
Wellfleet, the people of Wellfleet, not just the people
that live in the Park. I happen to live in the National
Seashore, but I represent all the citizens of the Town
of Wellfleet. And in an overwhelming vote, they voted

to save the National Park.
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AUDIENCE MEMBER (MR. LAVIN): Which is their right,
and I think that's terrific, but that's different than
what legal rights this federal government agency has.

MS. BOLEYN: Okay. And you're focused on the word
appeals, and I think that it is not the role of this
advisory commission to get into something as narrow as
that particular tool. I think that as an abutter that
the National Park Service has tools that any other
abutter could use in the process that is followed in
each of these towns, and I think that we would endorse
that. But hiring legal counsel to pursue a particular
narrow question, I don't think is something that's
appropriate. I can speak only for myself at this point.

MR. SABIN: Speak for me too.

MS. McKEAN: Can I —--

MS. BOLEYN: Lauren has been waiting to add.

MS. McKEAN: I think the U.S. Attorney's Office at
the Department of Justice answered that question because
they allowed the Park Service --

AUDIENCE MEMBER (MR. LAVIN) : That's the federal
government's view.

MS. McKEAN: And the USA -- excuse me. You've been
saying you didn't want to be interrupted.

The USA is the one that filed the appeal on the
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Blasch case to state land court. It is not just the
Department of Interior and our Interior solicitor's
office who says we have the authority as a private
landowner. We have broader authority than what you keep
narrowly defining. And I don't want to argue it with
you, but the U.S. Attorney's Office at the Department of
Justice has said we have the authority to take this

appeal, and maybe that's enough for the Commission.

AUDIENCE MEMBER (MR. LAVIN) : That's the federal
government. I agree with you. It's the federal
government.

MS. BOLEYN: Okay, folks. It's --

AUDIENCE MEMBER (MR. LAVIN) : If I may, the only
concern I have about your comment is I would feel much
better about it, about your view of abutters if it was
based on a legal analysis and advice of counsel. You
may be right. I don't think so, but that's the issue
that I believe this commission should get legal advice
on so that it can make a legal determination, not just
"This is my best opinion." And I respect you for your
opinion, but I think it's a legal issue.

Thank you.

MS. BOLEYN: Thank you.

MR. PHILBRICK: You have already labeled our
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opinion as capricious and so forth.

AUDIENCE MEMBER (MR. LAVIN): What I mean by that
only is to the extent that --

MR. PHILBRICK: I take exception to that.

AUDIENCE MEMBER (MR. LAVIN) : To the extent that
it's not based on a legal analysis but simply on
opinions that are held, I don't believe it has any
rational legal basis. That's just the way that a --

MR. PHILBRICK: It may not have legal basis, but I
believe it has basis.

MS. BOLEYN: Mrs. Stephenson?

MS. STEPHENSON: Mr. Zehnder?

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yes, Ma'am.

MS. STEPHENSON: Do you agree with Mr. Lavin that
what you're seeking, though, is a future definition of
the role when the same circumstance might arise, or are
you trying to do something to remedy the past?

AUDIENCE MEMBER (ATTY. ZEHNDER): ©No, we're not
trying to remedy the past. What we're seeking -- what
we're trying to get is this board to sit down as a board
and say, "Okay, when somebody presents a question to us
that is of legal import to both the National Seashore
and the property owners in the Seashore, we as a board

will investigate that. We will try to educate ourselves
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about that, and we will try to provide advice and
counsel to the superintendent about that." And we would
like the Secretary of the Interior to let us know before
they take actions that are going to involve the property
rights and our citizens within the Seashore so that we
can have some input on that. And I'm not saying you
have to go out and spend hundreds of thousands of
dollars. But the Blasch case, that was a train coming
down the tracks. You all read about it in the papers
for -- what? -- seven months. And you heard the
discussion about the Lavin case. And it came to you
after the fact, and you said, "Well, it's over and done
with. We won't have to deal with it, but maybe it may
come up in the future."

Just to say to the superintendent and the

Secretary, "Look, something of that import, tell us

about it in advance. Let us look at the questions. Let
us perform whatever analysis we want." It may be
nothing. I'm not suggesting you have to go out and hire

an attorney, but don't just sit here and say, "Well, we
agree with the Seashore. We love it," you know, stamp.
Be a board --

MS. STEPHENSON: You think that's been accomplished

by these three meetings?
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AUDIENCE MEMBER (ATTY. ZEHNDER) : I think this
discussion -- and I listened to this discussion, and I,
you know -- I listened to this discussion, but I don't

think there was a lot of agreement about what was being
said. But I do think that a little bell has been rung
in this room about that you're going to go home and say,
"Okay, what's our role?" 1It's not just to show up and
read the agenda and say, "That sounds nice" or "We don't
like it."

If only we get you to think about your role as a
board, I think I've been successful today, and I hope I
have. You know what? This board is a good board.

MS. STEPHENSON: So do you take what Mr. Price said
about the fact that this board had been consulted in
previous meetings before they filed suit as sufficient?

AUDIENCE MEMBER (ATTY. ZEHNDER): My -- and I
wasn't at every -- and George can correct me, if he
wants. I wasn't here for every meeting. I think what
happened in reality was that the superintendent with his
counselors and his people -- we all have people, right?
-- and his people investigated this, made certain
decisions and then reported back to this board about the
decisions that were made. And I think that's

appropriate. What I don't think happened is I don't
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think this board undertook an independent -- any
independent review or analysis to whether or not maybe
the allegations that were even before this board were
correct or incorrect, and maybe there might be some
reason why a lawsuit should or shouldn't be filed.
That's what I'm saying. I'm not faulting George for
anything he did. I'm just trying to raise the awareness
of this board as to what your job is. And because there
are going to be -- most of the issues before you, you
know, are going to be, "Should we try to get some grant
funding? Should we do this?" 0Of course, you're going
to agree with that. But there are going to be issues
that are going to involve difficult gquestions of
property owners' rights and the people that you
represent in the Seashore and the cost of the actions,
and that's where I think it becomes difficult for you to
make decisions.

MS. STEPHENSON: Is there anything further, though,
that you're suggesting that this board do-?

AUDIENCE MEMBER (ATTY. ZEHNDER): What I would like
to see this board do? I would like to see this board
take a motion on a vote, which you can't do today
obviously, that says to the Secretary, to the

superintendent, "Look, if you're going to file a zoning
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appeal in a state court or if you're going to file a
zoning appeal through the zoning board of appeals, we'd
like to know about it in advance. We'd like to hear
about it. We'd like to have a chance to give you our
opinions on it." Simple as that.

MS. McKEAN: There's a 20-day appeal period.

AUDIENCE MEMBER (ATTY. ZEHNDER): Well, Lauren's
right. I mean, realistically. I'm not suggesting that
George should blow an appeal period until there's a
public meeting.

MS. BOLEYN: First of all, I'd like to thank you
for what you said. I find the references in it are very
interesting, but it also points out the fact of what it
takes to become informed about legal issues.

AUDIENCE MEMBER (ATTY. ZEHNDER) : Difficult.

MS. BOLEYN: You guys live with this stuff. You're
wrapped up in it. You know it. And so I think your
guestion is valid. We all need to step back and think
about what is our role. The degree to which we get into
legal minutiae and hire legal counsel is another --
that's another huge departure from anything that's been
done before.

AUDIENCE MEMBER (MR. KATZ) : If you did hire legal

counsel, who would pay for it?
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MS. BOLEYN: That's right. We don't have a budget
for that. We're not allowed to handle money, which is a
good thing.

AUDIENCE MEMBER (MR. KATZ) : Hit the superintendent
up for it.

MR. PRICE: Again, this is a federal advisory
commission, so it's an instrument of the Secretary of
the Interior. The Secretary of the Interior's solicitor
in the form of Tony Conte provided the legal expertise

and advice.

AUDIENCE MEMBER (MR. LAVIN) : That is not a true
statement. That's not a federal -- this is created by
Congress.

MR. PRICE: Yes, as a federal -- under the FACA

laws —--

MS. STEPHENSON: We're all appointed federally.
Therefore, we're a federal advisory commission.

MR. PRICE: Yes, they're all appointed by the
Secretary of the Interior.

MS. STEPHENSON: By the Department of Interior, not
the towns.

AUDIENCE MEMBER (MR. LAVIN) : That's all true. It
doesn't mean you can't get legal advice. My answer to

your question would be that if the superintendent
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doesn't have the -- if the National Park Service, if the
United States government doesn't have the authority
under the Cape Cod National Seashore Act to file an
appeal, then even a pending appeal should be dismissed.

AUDIENCE MEMBER (ATTY. ZEHNDER) : I think we're
getting --

MR. PRICE: And obviously our legal counsel --

AUDIENCE MEMBER (ATTY. ZEHNDER) : I think those
questions for appeal --

MS. BOLEYN: I think we're beginning to go in

circles.
MR. PRICE: -- and the Justice Department agree.
AUDIENCE MEMBER (ATTY. ZEHNDER) : I think I'd like

to take this up before I take it away.

MR. PRICE: Just one clarification now, Ben. And I
don't have it in front of me, and certainly my memory is
slipping, but it seems to me that actually the time line
of Mr. Lavin's case was we had the opportunity to
discuss generally what was happening with that project.
And I remember vividly describing learning about the
change of definition of alteration. And there was a
general discussion and a general consensus towards
pursuing trying to protect, under my definition, why I

was doing it to begin with, was to protect the resources
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of the National Seashore.

MR. PHILBRICK: As an abutter.

MR. PRICE: As an abutter, and I was given
concurrence of that. On a very specific -- and Ron
Kaufman reminded me -- that's what the agreement was
for, as an abutter to pursue it through the town
processes. So they weren't giving me carte blanche in
their opinion as advice, but they were agreeing. So the
next meeting when you talk about the Lavin case was over
because you were sure we explained it all, but there
actually was a previous meeting to that. So there was a
consensus given to me --

AUDIENCE MEMBER (MR. LAVIN) : That's true.

MR. PRICE: -- as an agreement in general
principles, although it was not a vote.

MR. WATTS: It was seven to four. The consensus
was based on seven to four.

AUDIENCE MEMBER (MR. LAVIN): There was absolutely
a discussion, Jjust like the superintendent said, and a
consensus that he should go forward. My disagreement is
that rather than it being a consensus of opinion, it
should be a legal analysis because it's a legal issue of
the power of the federal government to --

MR. PHILBRICK: Not our role.
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AUDIENCE MEMBER (ATTY. ZEHNDER) : Thank you.

MS. BOLEYN: Thank you very much, gentlemen.

AUDIENCE MEMBER (MR. LAVIN): Will this be put on
the next agenda when --

MS. BOLEYN: Yes.

AUDIENCE MEMBER (MR. LAVIN) : -— you have a quorum?

MS. BOLEYN: Yes.

AUDIENCE MEMBER (MR. LAVIN) : Thank you.

THE COURT REPORTER: Brenda, I need to make a new
file.

MS. BOLEYN: Oh, okay.

(Pause off the record.)

MS. BOLEYN: We're going to go back on the record
now, which brings us to the date and the agenda for next
meeting.

DATE AND AGENDA FOR NEXT MEETING

MS. BOLEYN: Mondays have been -- up until today,
Mondays have worked fairly well. Maybe we should
reexamine that question.

So are we looking at early February? We'll have to
check with Mr. Kaufman, our chairman.

MS. STEPHENSON: Excuse me.

MS. BOLEYN: Yes?

MS. STEPHENSON: I am not able to be here on
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February 2.

MS. BOLEYN: Okay, that's important.

MR. PRICE: Let me share this with you, but Ron has
informed me that with the change of administration we
can expect that he'll submit his resignation because
he's an appointee of the Secretary of the Interior. And
so as a pro forma appointee, which is what all the
appointees -- there actually are not that many Secretary
of the Interior appointees in our world, but because of
his stature as a senior Republican activist, he feels
that that's what he ought to do. That would be the most
appropriate. Whether that resignation will be accepted,
whether it will be acted upon, whether he'll be
reappointed, I said I could see him being reappointed
like Bob Gates, you know. Bob Gates/Ron Kaufman.

MR. SABIN: Has a ring to it.

MR. PRICE: As a transfer. But certainly Ron has
been a tremendous supporter and I think a fair chair,
but that's yet to be decided. Obviously any date that
we have in February/March will be after his decision.

So that's a little bit up in the air.

So I think my point is, Brenda, I'm not sure that I

would necessarily have to drop-dead commit to his

schedule, which is what we usually do.
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MS. BOLEYN: Sure.

MS. STEPHENSON: Which is a Monday?

MR. PRICE: Well, it's not just a Monday. We
negotiate because he's in and out of the country with
his employer.

MR. WATTS: So if the 2nd is off, what's the next?

MS. BOLEYN: 9th.

MR. WATTS: Let's go for it.

MS. BOLEYN: Does February 9 work for the
superintendent?

MR. PRICE: Yes.

MR. PHILBRICK: It may not for me.

MS. BOLEYN: If February 9 seems like it's a
workable date, let's go for that. And I'm open for
agenda suggestions.

MR. PRICE: Obviously we heard about the bike
planning, and certainly I don't know that there would be
any really advanced paperwork ready by the February
meeting, Peter, to see maps yet because that's going to
require some time. But, remember, we do have two other
transportation studies in the air. One is the parking
study that I mentioned, and the other is the intelligent
transportation system at the Volpe Center.

Clay, do you have a sense if either one of them
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will be far enough down the road to at least introduce
the concept to the Commission?

MR. SCHOFIELD: Yeah, I think the parking study we
should have some feedback. (Inaudible) last week. I
had hoped to have a public meeting in late January and
bring the results of that. That's still tentative.

MR. PRICE: So, Madame Chair, that might be an
appropriate time to talk about the parking study.

MR. SCHOFIELD: We could make a general update on
the transportation project.

MS. BOLEYN: Good.

MR. PRICE: Just so people are clear, I know the
Nauset Light Beach parking lot is going to be in peril
within the next 15 years. We know that a number of the
town parking lots with their own beaches are in peril
now, and they're looking for National Park property to
help remedy because the natural inclination is to just
pull back and pull out. So this is an attempt to engage
everybody in a forward-looking piece. So I think Clay's
right. After we at least have our preliminary meetings
with the towns on parking, it would be good to wrap you
in. Right now it's just too conceptual.

The intelligent transportation system, Clay, that

will be further in the spring, do you think?
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MR. SCHOFIELD: They just got a project manager on
board. This is through the Volpe Center. And she's
jumping in with both feet. I don't know how quickly
they'll progress. I've asked all project managers for
schedule updates because I want to try to get some more
(inaudible) started, and I haven't gotten them yet.

MR. PRICE: Well, how about this? I'd recommend
maybe we put off that as an agenda item until there's
more substance with that report then.

MS. STEPHENSON: The intelligent transportation?

MR. PRICE: The intelligence transportation system.

MR. WATTS: Brenda, could I ask Lauren a question
about Charlene, the planner from Truro. I would really
like to find out what Truro's doing about zoning bylaws.

MS. McKEAN: I do have an update, a slight update.
They are working on site plan review right now, and then
they intend to change -- to move over to lot coverage,
and their warrant is due in February.

MR. WATTS: It is?

MS. McKEAN: So they're working on it now. The
Cape Cod Commission is making some maps (inaudible)
preliminary, working on that similar to what they made
for Wellfleet.

AUDIENCE MEMBER (MR. KATZ): Lauren, doesn't Truro
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already have a site plan review in the Seashore?

MS. McKEAN: It does. They're talking about a
townwide site plan review, so I think they want to look
at the thresholds to see if they're going to be
compatible. So they may change the ones for the
Seashore.

MS. BOLEYN: Okay, so we'll have some information
by the February meeting probably about what the Truro
Planning Board has in mind. Is that what you're getting
at?

MS. McKEAN: Uh-huh, definitely. And they may have
had a hearing before that as well.

MR. WATTS: Do you know i1f this is going to be
covered in the roundtable in January?

MR. SABIN: Put that on the agenda.

MS. BOLEYN: Yeah.

MS. McKEAN: I assume so, but at the roundtable,
which I believe will be January 7, they're inviting
Maggie Downey because of this Green Community Act change
to come and talk. But I would assume we would go around
the table again on any zoning changes.

MR. PRICE: So should we put a progress on Truro
zoning?

MS. BOLEYN: Yes.
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PHILBRICK: Are you looking for agenda items?
BOLEYN: Yes.
PHILBRICK: I don't know if it's for the next

but sometime soon I would like to see us keep

an agenda item going on the subject of condemnation as a

problem,

condemnation and its funding. And (inaudible)

out of the box to enabling the use of this process. It

may be bad timing as far as national and international

economics are concerned, but it's going to take some

time for

and form

start it

MS.

MR.

us to understand better what these problems are
an opinion about that. So I would like to
sometime soon.

BOLEYN: Okay.

PRICE: It might be appropriate with the change

of administration, although we won't know the lay of the

land, Dick, for a long time.

MR. PHILBRICK: 1Is that supporting?

MR. PRICE: Pardon?

MR. PHILBRICK: Are you supporting or --

MR. PRICE: Well, certainly we can bring it up as a
topic for what I know, but things -- I don't want to get
into the whole dialogue now.

MR. PHILBRICK: I would visualize maybe a six-month

period when this board takes it up and the various
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aspects of it.

MR. PRICE: To be honest with you, I'm not sure --
I certainly am not in a position -- and I know Tony
Conte isn't -- to do more than just an introductory
report, though, as far as condemnation because it's
certainly more of a political -- there's the legal
reality. The legal reality is we have it. The
political reality and the financial reality, does it get
utilized and do we have the monies to support it? So
that's really what it comes down to.

MR. PHILBRICK: I know that.

MR. PRICE: Okay, well, I'm not sure we know more
than that.

MR. PHILBRICK: That's why I want to get it onto
the agenda, so that we continue to probe into it.

MS. BOLEYN: Maybe we would have something at the
meeting after the next meeting.

MR. SABIN: When you think of the difficulty in
funding the North of Highlands purchase, a very few
million dollars, it's hard to imagine to have wvery much
condemnation money in the foreseeable future.

MR. PRICE: But it's more than the money. It's the
principle.

MR. SABIN: But it's the money too.
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MR. PHILBRICK: 1I've been asking about this for
over ten, fifteen years.

MR. SABIN: Early on -- early on Congress --

MR. PHILBRICK: (Inaudible) matters, but I think we
ought to get started.

MR. PRICE: Well, I'll be glad to share with you
the information that I know, but again, it's more of a
political --

MR. PHILBRICK: Starting the next time we take it
up.

MR. PRICE: Sure.

MS. BOLEYN: Peter?

MR. WATTS: I brought up Lance Lambros the last
time. What will happen to him as a member of this
commission?

MS. BOLEYN: Okay, here's the story on that. Lance
Lambros i1s the Barnstable County representative to this
advisory commission, and there's no reason for him not
to remain a member because there seems to be this
thought among the county commissioners that they need to
appoint one of their own. They don't. They can appoint
any member, any citizen of Barnstable County to
represent the county on this commission. And maybe I

should -- now that there are two new members, it might
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be appropriate to remind you of that.

MR. PHILBRICK: Who is Rich Delaney appointed by?

MS. BOLEYN: Okay, the situation with Rich Delaney
right now is that he is the alternate Commonwealth
member, and I have requested to swap places with him so
that he would become -- since I've been on the Advisory
Commission for so long, that he would become the
Commonwealth member and Mrs. Stephenson presumably will
become the other Commonwealth member. That's the one
constituency that has two members, and then I'd be happy
to serve as the alternate for that.

MR. WATTS: And if Ron Kaufman doesn't come back,
who do we have for chairman?

MR. PRICE: Well, I assume you'll have an acting
chairman for a while until the new Secretary gets in
place and comes up with some recommendations. I assume
Congressman Delahunt's office is going to have a lot to
say about that.

MS. BOLEYN: 1It's also -- well, there will be a
federal representative to the Advisory Commission.

MR. PRICE: Right, the Secretary's office will
appoint the new incoming person. By our statute, that's
the chair.

MS. BOLEYN: ©Not necessarily. There is language --
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have to go find it -- that says the Advisory Commission
elects its chairman. And in the past it has not always
been the federal appointee. However, since the
Secretary makes the appointment, the Secretary sort of
has to confirm whoever is elected, and in the case of
Ron Kaufman's appointment, she appointed him sort of
independently.

AUDIENCE MEMBER (ATTY. ZEHNDER) : I have a
question.

MS. BOLEYN: Question?

AUDIENCE MEMBER (ATTY. ZEHNDER) : Yeah, I remember
when Ron Kaufman was appointed there was a lot of
concern over his appointment, and I don't think it was
really well-founded. I think he's turned out to be an
excellent member of the Commission and an excellent
chairman.

Would it be possible to write some letters either
from within this council or from outside for us to write
letters to the Secretary of the Interior asking that he
remain as a member of the Commission? Just a thought.
I mean, it might help.

MS. BOLEYN: He has been a very helpful member of
this commission. There's no question about it.

AUDIENCE MEMBER (ATTY. ZEHNDER) : I think T will
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write a letter in support.

MR. WATTS: I'm not sure how interested he is. He
has to fly up from Washington all the time.

AUDIENCE MEMBER (MR. ZEHNDER): Well, I don't know.
That's a different question, but I'm just suggesting. I
think I might -- I'm just suggesting I'll write a letter
when I get back to the office. I think people might
want to do the same.

MS. BOLEYN: Good idea.

MR. PRICE: I think he's enjoyed it. He's enjoyed
it.

MS. BOLEYN: Yes.

AUDIENCE MEMBER (ATTY. ZEHNDER) : The helicopter
ride, I know that.

AUDIENCE MEMBER: Madame Chair, is there going to
be public comment at all or gquestions?

MS. BOLEYN: Yes.

Are we finished with agenda items?

MR. PRICE: So we have -- so, Brenda, your motion
will have to be taken up again. Will that now be under

Old Business or because it wasn't acted on, it's still

MS. STEPHENSON: It might be a new motion.

MR. PRICE: New Business, okay.
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MS. BOLEYN: Yeah, either one, I guess, but I think
the motion should appear on the agenda.

MR. PRICE: Do we want the Truro zoning under the
roundtable or as New Business?

MR. WATTS: Yes, under the roundtable.

MS. BOLEYN: That would be good.

MS. STEPHENSON: Did we want a motion more specific
or not? Brenda's motion? Mr. Zehnder asked for some --

MS. BOLEYN: I would like to stick with the motion
that's there since we're carrying it over from this
agenda, since people have it. 1If someone wants to
suggest another motion, that could be added to the
agenda.

MR. PRICE: And any Advisory Commission member can
-- basically what Brenda did was just ask me to
distribute it in the mailing so people had it ahead of
time.

MS. STEPHENSON: So anyone could submit a motion?

MR. PRICE: Any Advisory Commission member, yes.

MS. STEPHENSON: My only concern is I wonder
whether we will -- the same motion will trigger the same
comments, that we won't get beyond where we were today.
We may not wish to, but --

MR. SABIN: The motion will at least be formalized,
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which couldn't have been this time because we didn't
have a quorum.

MS. BOLEYN: We have to keep the motion as it is
because we have no -- we have no procedural way to
remove it right now. 1It's on the agenda. And so we
can't really erase it. We can't amend it because we
can't vote on it.

MR. SABIN: At least next time we can.

MS. BOLEYN: Hopefully, yes.

MR. PRICE: And then what will happen by the
February meeting, although the weather may be tricky, on
an opportunistic basis I've often advertised to the
Advisory Commission members —-- if there's a particular
project going on, we've done field trips in advance of
the meeting, but I'm not sure there's any that I'd ask
you to freeze outside on in February. So I don't think
that would come up, but I would let you know in advance.

MS. BOLEYN: Is there likely to be anything to
report on for the Highlands Center?

MS. McKEAN: We've had it as an ongoing agenda
item.

MS. BOLEYN: Yeah, let's put it on there anyway.

MS. McKEAN: I mean, you can decide whether to or

not in the Superintendent's Report.
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MS. BOLEYN: Yes, I would like to.

MS. STEPHENSON: If someone from the town, like a
person who lives in Wellfleet, can come to you and ask
you to submit a motion to this group?

MR. WATTS: They could.

MS. STEPHENSON: On their behalf?

MR. WATTS: Sure.

MR. PHILBRICK: Sure.

MS. STEPHENSON: Has anybody ever done that?

MR. WATTS: No. I mean, we've worked very hard on
the zoning issues in the Town of Wellfleet, and I have
been involved with that for 20 years.

MS. STEPHENSON: But somebody could submit
something to be considered from the public ahead of
time?

MS. BOLEYN: Sure. It's usually done through the
chairman. And then if it's a report kind of thing, then
we can try to deal with it. If it's an action item,
then it has to go on the agenda.

MS. STEPHENSON: If something doesn't get on the
agenda before it goes to Washington, does it get onto
the agenda as an addendum or something?

MS. BOLEYN: It can. If it's not an action item,

doesn't require a vote. As I say, usually --
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MS. STEPHENSON: You can talk about anything?

MS. BOLEYN: Yes, correct.

MS. STEPHENSON: Okay.

(Mr. Philbrick leaves the room.)

AUDIENCE MEMBER (MR. LAVIN) : The difficulty for
the public has been that, as I understand it and because
I remember the public has to submit things seven days in
advance for the chairman to consider to be heard, but
that, in fact, the Commission members don't get it in
sufficient advance time to actually discuss it. So that
has been -- that's how, in fact, this conversation came
today. Mr. Zehnder had submitted materials in
accordance with that seven-day-in-advance concept, but
it didn't get into people's hands until just before the
meeting. And therefore, the discussion was put over
till today as an agenda item, which is how people --

MS. STEPHENSON: From the last meeting?

AUDIENCE MEMBER (MR. LAVIN) : Yes, which is how --
in other words, when people, like for myself, have tried
to get items on the agenda, it seems that you submit it
in accordance with how it's requested, but as a
practical matter, it ends up having to be put off till
the next meeting. Just because of the timing.

MS. BOLEYN: 1It's not unusual for a topic to be
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brought up at a meeting and then we don't take action
until the following meeting.

AUDIENCE MEMBER (MR. LAVIN) : Yes, thank you.

MR. WATTS: Public comments?

MS. BOLEYN: Yes, are we finished with the agenda
items?

(No response.)

MS. BOLEYN: Okay. Of course, if you think of
anything, you can call the superintendent or in my case,
I guess, you can call me, and we'll try to take care of
it. It needs to be done within a week or so, as I say,
to get this off to Washington, I think.

Is that about right?

MR. PRICE: (Nods.)

PUBLIC COMMENT

MS. BOLEYN: Okay, yes, comments from the public.

AUDIENCE MEMBER (CHARLES ZEHNDER) : I had a
question that I didn't quite get the answer to.

MS. BOLEYN: Could we have your name?

AUDIENCE MEMBER (CHARLES ZEHNDER) : It's Charlie
Zehnder, Ben's brother, younger brother.

It was for Mr. Sexton. I understood you, when you
were talking about the turbines, to say that you were

talking about net metering, selling the power back into
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the grid.

MR. SEXTON: Yes.

AUDIENCE MEMBER (CHARLES ZEHNDER): And then you
gave some numbers about Wellfleet's annual utilities
bill versus how much would be generated.

What were those numbers?

MR. SEXTON: The Town of Wellfleet municipal bill
is just below a million kilowatt hours.

AUDIENCE MEMBER (CHARLES ZEHNDER) : Okay.

MR. SEXTON: The turbines generate roughly 53 --
5.3 million kilowatt hours. So that takes up -- the
Town of Wellfleet is basically paid. Then there's RECs
there, a renewable that pays you credits. Those are
guaranteed to be bought by MTC for ten years. So you
have a rate structure that guarantees -- it might be
low. It might be high, but it's guaranteed.

AUDIENCE MEMBER (CHARLES ZEHNDER): And that's
another agency that's buying them? It's not a private?

MR. SEXTON: ©No, MTC bought it.

AUDIENCE MEMBER (CHARLES ZEHNDER) : They're buying
it directly, so it doesn't cross into the commercial?

MR. SEXTON: No.

AUDIENCE MEMBER (CHARLES ZEHNDER) : Okay, thank

you.
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MS. BOLEYN: Yes?

AUDIENCE MEMBER (GAIL FERGUSON): My name is Gail
Ferguson. I'm a resident of Wellfleet. This is my
second meeting. And I didn't intend to speak the first
time, and I didn't intend to speak this time, but I
wanted to just say that after the last meeting I took
Ms. Boleyn's advice to the membership, and I went and
read the National Seashore Act. And it was my
impression that the Act defined very clearly the role of
the advisory committee, and that was, one, to meet from
time to time with the superintendent or its appointee.

I'm confused by the allegations that the advisory
committee should do more and should be -- should have
been more active in the Wellfleet zoning challenge. And
speaking only as a resident, I want to observe that the
town itself sued its own zoning board. It's a very
unusual situation. I was one of many Friends who were
happy to hear that the Seashore had as an abutter taken
the case to the land court. I think it shows respect
for the land court, and the land court is the best place
for the particular facts of the Blasch situation to be
straightened out.

The other point I wanted to make was that -- again,

I can't speak for all of Wellfleet, but I can tell you
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that I certainly was surprised that there was such a
loophole in the zoning bylaws in Wellfleet, surprised
and disappointed. It was a real challenge. And you
have a challenge when your board of selectmen sue their
own zoning board of appeals.

I can't help but observe that the two gentlemen who

spoke earlier are both connected with development in the

Seashore, and they can comment on my comment. One is a
developer. The other is an attorney for the Blasch
family who represents -- and I can be corrected -- a

group of people seeking to build a house there as a
developed spec house. 1It's not going to be the home for
the Blasch family.

So I just felt that you needed to hear from a
Wellfleet citizen, and I'm happy with the role of the
Advisory Commission, and I thank you.

MS. BOLEYN: Thank you for speaking.

Anyone else? Yes?

AUDIENCE MEMBER (KATHLEEN BACON) : I'm Kathleen
Bacon. I was a major proponent in the zoning bylaw
change that went through town meeting October the 27th.
To developers, we said game over. We put a living --
square footage 1living restriction on now what can be

built in the National Seashore. How this came about was
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a direct, you know, take on what the Blasches were
allowed to do without review, without notifying the
abutters, which were the Park. The Blasch people got a
building permit by right, and in my mind, in that
viewshed that was wrong. That just came up a big wrong
to me. And you know what? It came up wrong to
everybody else in Wellfleet because when you saw the yes
vote for Article 4 and Article 5 that supported putting
dimensional controls on development now within the Park,
it was unanimous.

So a lot of this contention, do you feel whipped by
these two? You know. You have a statutory obligation.
We had a statutory obligation as residents in Wellfleet
in 1961 when the National Seashore came in and bought
property. In my mind right now, the hoodwinking game is
over.

And I thank you for your time in all of this stuff.
Thank you.

MS. BOLEYN: Thank you.

Mr. Zehnder?

AUDIENCE MEMBER (ATTY. ZEHNDER) : I think, with the
exception of Peter, I've lived in Wellfleet longer than
anyone in this room. I was born there in 1963. 1I've

lived there my whole life. I came back after college
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and law school. I practice law there. I have purposely
throughout this entire process never slung mud at
anybody, and I've had a lot of opportunities. And I
think for these two women to point to me and say for
some reason because I'm being paid is -- it takes the
discussion to a place that I've never taken it, and I
won't take it. And I do take exception to those words
even though they were nicely couched.

I believe in Wellfleet, and I believe in its

zoning. I believe in its character. I believe in its
people. I believe in the federal government, and I
believe in what it does. I believe in the National

Seashore. But I think that the one thing that we have
to keep in perspective is the relative powers and duties
of these people and what each one of these actions that
we take costs us.

You know, everybody in this room -- I'm going to
ask everybody in this room, who in this room doesn't own
a house on the Outer Cape? Okay, that means that
everybody in this room designed and built and occupied a
house that meets their needs, and they want to live
here. We all want to live here. We're now fighting
around the edges of who else gets to live here.

Now, I support zoning in Wellfleet. I support the
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federal Seashore's role in zoning appropriately, but I
will not sit in this room and accuse people of doing
things because they're being paid for it. George gets
paid to sit at the head of this table, okay. Rick Lavin

doesn't get paid to be here. Dan Katz doesn't get paid

to be here. I get paid to be here, but I also -- I have
lived in this town. I was born in this town. Peter
knows me from being a kid. I believe in this town. To

have discussion about what the rights of the people are
and to protect the rights of the people is not something
to be ashamed of at all.

Kathy is a wonderful person. I'm sure Gail
Ferguson 1is a wonderful person, but these personal
attacks don't belong in this room. And I think until
now they've stayed out of it, and I hope they do stay
out of it because if we keep having these discussions,
we will arrive at correct consensus and correct results.

Sometimes we have to go to court to protect our
rights and the courts decide what's right and wrong, but
again, Gail, Kathy, I didn't hoodwink anybody.

AUDIENCE MEMBER (GAIL FERGUSON) : I wasn't speaking
about you.

MS. BOLEYN: We're not going to do any back and

forth.
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AUDIENCE MEMBER (ATTY. ZEHNDER) : Thanks.

MS. BOLEYN: ©No, no. We're not going to do any
back and forth here. We respect the comments of
everyone who comes and spends time here and is
interested in the Seashore and the work of the Advisory
Commission, but we're not going to go back and forth
correcting incorrections or that sort of thing.

I appreciate those comments and agree. And thank
you.

Do you have something new? If you have something
new you'd like to comment, but --

AUDIENCE MEMBER (MS. FERGUSON) : It's not new, but
it's not back and forth.

I respect Mr. Zehnder, and I did not mean to attack
him personally but just to observe his connection to a
piece of property.

MS. BOLEYN: Thank you very much.

ADJOURNMENT

MR. SABIN: I think we should make a motion that we
adjourn.

MS. BOLEYN: Are we adjourned? Thank you all for
coming. We are adjourned. Thank you very much.

(Whereupon, at 3:54 p.m. the proceedings were

adjourned.)
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