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The criteria for determining the significance of cultural resources under Section 106 of the National Historic Preservation Act (NHPA) are defined by the National Register of Historic Places (National Register).  In 1992, amendments to the NHPA required that properties of traditional religious and cultural significance also be considered under the act.  However, in evaluating such sites, Federal agencies must use the same National Register criteria developed to assess the significance of historic buildings, sites and structures - an imperfect fit at best. This paper discusses the need to develop changes to the current process that allows for equal consideration of the distinctive perspective of tribes within the context of the proposed Dakota, Minnesota and Eastern Railroad project.  We begin by providing you with some background regarding the project.
Background


 In 2006, the Surface Transportation Board provided final approval for the DM&E Railroad to construct and operate an approximately 280-mile rail line extension from near Wall, South Dakota to coal mines in Wyoming’s Powder River Basin including rebuilding 500 miles of existing line in Minnesota and South Dakota (slide).  The project area is located within the Northern Great Plains, ancestral homelands of Sioux and Cheyenne tribes who have strong physical and spiritual connections to this region.  Remnants of these connections still rest on the landscape as stone features sacred to tribes shaped as alignments, cairns, circles, effigies and medicine wheels. 
As the lead Federal agency for this project, the Board has conducted extensive consultations with tribes.  As early as 2006, tribes such as the Rosebud Sioux and Standing Rock Sioux had expressed to the Board orally and in writing of the special importance of stone features to them, some of which can denote areas where ritual activities were performed.  To the Lakota, Dakota and Nakota the stone is part of the living world and through the creation of certain forms and configurations stones have the power to transform and heal.  To these tribes, stone circles in particular reflect the continuum between time, space, matter, and spirit (Goodman 1992:7).  According to Lana Gravatt, THPO for the Yankton Sioux Tribe “stone is alive and is a relative of the Lakota, Nakota, and Dakota People.” 
 Archaeologists conducting inventory surveys in the Wyoming and South Dakota portions of the project area had identified dozens of sites composed primarily of stone features such as stone piles, cairns, alignments, and stone circles (slide).  However, in their descriptions of these site types the archaeologists generally characterized them as lacking diversity, spatial integrity, or distinctive characteristics and therefore unlikely to be eligible for listing on the National Register under any criteria. Native American monitors that accompanied the archaeologists repeatedly noted that stone features  are significant to tribes particularly those that mark the location of burials or places where rituals were performed.  However, the monitors were not authorized to make decisions on behalf of federally recognized tribes. Consequently the archaeologists typically recommended most of the stone features as not eligible because they lacked scientific research potential but unevaluated nevertheless pending input from federally recognized tribes.  


In order to have a better understanding of stone features and recognizing the discordance between what tribes and archaeologists had to say about stone features, the Board developed a context study to provide a research framework for understanding this site type.  The context study summarized historically documented accounts and archaeological assessments regarding the function of stone feature sites. Both sources of information supposed that stone features functioned primarily for domestic habitation purposes.  Contemporary archaeological studies that include analyses of stone circles (the most common form of stone feature in the project area) almost always interpret them to be teepee rings. Though historic photographs show that wooden pegs were used to anchor animal hides of teepees (Banks and Snortland 1995:139) it has been generally assumed that in earlier times rocks were used for this purpose (Campbell 1915:692-693; Kehoe 1983:331) (slide). More recently, some researchers have suggested that the shape and size variability of stone features often found together at sites (rings, cairns, linear arrangement etc.) indicates a myriad of functions (Hoffman 1935:2) and archaeologists have used GIS and other methods to try to discern patterns of stone cairns and circles on the landscape (Artz and Goings 2006).  But there are still major gaps in our understanding of stone features due to the lack of consistent recording of stone feature sites, the paucity of cultural material found in association with these site types, and missing Native American voices included in this discussion.

 

The Board presented its stone feature context study to tribes at a meeting in April 2009.   At the meeting the Board also proposed a typology of stone feature types to help guide its evaluation efforts.  The typology was based on previous archaeological interpretations which suggested the likelihood that some of the stone circles in the project area could have functioned to anchor animal hides for teepees.  Tribes laughed at this suggestion and said that teepees would have been placed in flat valley locations near streams and rivers, not in high vantage points with expansive vistas as is the case for most of the stone circles that have been identified in the project area. Tribes argued that such features were almost certainly used for ritual purposes, not habitation (regardless of size).  Tribes told us that functionality of stone features is driven by location and setting (as well as the manner in which the stones are set).  After the meeting we concluded the need to provide tribes with an opportunity to visit the sites on the ground one by one in order to help us evaluate their significance as neither the archaeological assessments or context study had provided us with the insight we needed to determine National Register eligibility.  


In the summer following the tribal meeting, representatives from up to nine Federally recognized tribes, authorized to comment on site eligibility by their respective tribal governments visited the 56 stone feature sites during two multi-day field trips.  For many of the tribal representatives that travelled to the sites it was palpably clear that they experienced a visible emotional connection to these places (slide).  As they moved from site to site the tribes worked together combining their knowledge and refining the opinions of the archaeologists who had come before them.  At many of the sites, the tribes recognized attributes that had been missed by the archaeologists; identified additional features some of which were non archaeological in nature; and discerned linkages to other sites on the landscape.  They talked about the intangible qualities of these places and sometimes prayed.   

The Problem and Proposed Solutions


Following the site visits the Board received written National Register assessments from seven tribes.  By far, the most detailed information came from Rosebud Sioux Tribe who, in collaboration with the Sisseton Wahpeton Sioux, submitted two extensive reports that provided both a general statement regarding the value of stone features along with site by site recommendations. In their introductory statements, these tribes stressed the need for a collaborative effort to be made in understanding the multiple meanings of stone features and to establish a more comprehensive and accurate appraisal of “site identity, purpose, and relationship to the cultural landscape(s).” They explained that in their function driven language, archaeologists have missed the multiple narratives that exist at these places that cannot be captured in the absence of Native philosophy, thought, and language.  In evaluating individual sites they also expressed their difficulty in attempting to assess the sites based on the existing National Criteria which evaluate sites based on their tangible physical properties. Russell Eagle Bear, THPO, for the Rosebud Sioux Tribe had expressed this sentiment earlier in a letter to the Board in which he stated that there are sites that “possess other qualities not addressed or included in the National Register Evaluation Criteria that” are beyond the capacity of archaeologically and empirically trained non-Native personnel to appraise.”  



Section 106 of the National Historic Preservation Act requires that Federal agencies consider potential impacts from its projects to properties either eligible or listed on the National Register and that we determine the significance of historic properties including buildings, structures, sites, objects and districts using 4 National Register criteria (a-d). (Slide).  In his book Places That Count: Traditional Cultural Properties in Cultural Resource Management Tom King writes that these four criteria are firmly grounded in western themes of worthiness in their emphasis on those things valued by architects, archaeologists and historians, professionals whose decisions on places of value were born of earlier laws like the National Historic Landmarks Program designed to preserve nationally significant properties such as Mount Vernon.


The 1992 amendments to the National Historic Preservation Act and later amendments to the Section 106 regulations required that Federal agencies also assess historic properties that may be of “traditional religious and cultural significance to tribes.” However the National Register did not amend or add additional criteria to capture this property type including the stone features described here that possess non-tangible characteristics.  Rather, the National Register issued a new guidance document - Bulletin 38, Guidelines for Evaluating and Documenting Traditional Cultural Properties, which King coauthored with Patricia Parker (National Register 1990).
 Traditional Cultural Properties, or TCPs, were defined as a place or property that is associated with cultural practices (slide).  The term TCP did not fit with the language in the Section 106 regulations but it wasn’t meant to be, in part, because TCPs can be sites important to any cultural group to include tribes.  The bulletin asks its readers to think more broadly about the National Register criteria in evaluating TCPs and to listen to what people have to say about what sites they value as important but the criteria for listing and process for determining eligibility of listing are the same. Moreover, though more voices are now included in the Section 106 process with Bulletin 38 in play; in cases where there are disagreements between the THPO, SHPO and Federal agency regarding whether a TCP or any other kind of tribally important site qualifies for listing on the National Register its Keeper has the final word.   In the article Traditional Cultural Properties: What You Do and How We Think, Patricia Parker explains that in writing Bulletin 38 she and King had very little latitude to change the current process and instead had to make “TCPs fit within the existing structure without rendering the concept meaningless (Parker 2003: 3)” Parker concedes that despite their best intentions in writing Bulletin 38, it falls short because the National Register process was not designed to evaluate sites tribes value.


In 2009, the George Wright Forum published a series of essays regarding TCPs and how this concept has both helped and hindered the inclusion of community and tribal voices in determining the significance of places they value.  The general consensus that the authors seem to make is that while Bulletin 38 helped broaden the categories of properties we look at for Federal undertakings the TCP evaluation process has also been mired in rigid bureaucracy.  In his essay on the subject, Thomas Thornton writes that despite the high goals of Bulletin 38 in trying to get bureaucrats to incorporate more voices from communities and tribes “state historic preservation offices and historical commissions ultimately evaluating these properties often do not include anthropologists or minorities in significant numbers.  Thus, there is no way to ensure that these officials will be inclusive, and no guarantee that they will not continue to measure cultural properties against their own dominant cultural models” (Thornton 1990).    



Because the National Register process has not been changed to fit and fully address TCPs or to assess sites important to tribes, Federal agencies are forced to use the existing criteria to determine site significance as best they can.  But there are no criteria that capture the intangible qualities of tribal sites and only one, Criterion A, that is customarily used to attempt to determine the significance of tribal sites.  As an example, archaeological consultants for this project found most of the stone features sites not eligible under any other criteria including Criterion D which requires that a site must “have yielded, or may be likely to yield, information important in prehistory or history” as the lack of substantial subsurface deposits underlying the sites suggests little opportunity to elicit any data potential from subsurface excavations (either because of the lack of soils or lack of likely data to be elicited from the soils).  However, tribes told us that they believed that many of the stone features were eligible under Criterion D not for their scientific research potential but for the tribal and spiritual information that these sites convey.  They pointed out that although excavation is typically cited by cultural resources firms to calculate data potential, it is not the only method to provide information. 


 Important information regarding stone features sites could be obtained by adopting an approach that would partner archaeologists with Native American groups in order to develop specific research questions regarding the sites and develop possible functions and uses.  Tribal participants that visited the sites noted that they were often oriented in specific directions and that this orientation was purposeful.  Tribes also pointed out the stone features do not lie on the landscapes independently but are connected to other stone features on the landscape (and the sky) in a myriad of different ways.  They observed other special relationships between different features and nearby sites that were not apparent to the archaeological survey teams, including patterns in the orientation of stone features that mirror specific celestial constellations and their movement in reflection to and as part of the seasonal plant communities, animal and bird migration changes, geographical water course positioning, and the sun’s ecliptically calculated rising.  Additional data collection could be conducted to understand the morphology of the features and how they lie on the landscape to better understand these patterns.  Based on this example, one approach to better establishing the significance of tribal sites within the existing National Register structure is to look at how the existing criteria can be applied more flexibly.


Tom King has suggested that it is the listing of properties by the National Register that is at the core of the problem since the list serves multiple disparate purposes that are not well coordinated.  In his article “A Listless Approach to Resource Management” he writes that the National Register in its choices of what is and what is not listed does not really reflect the values and ethnic identities of the nation as a whole (King 2010:97).  King argues that the National Register should not have the authority to decide that a place people value is not worthy or has no merit since it is the community, or people or tribe that are the experts about their own valued places.  In the end King thinks that lists are needed but that for the management purposes such as consideration under Section 106, deciding whether or not something is significant should be based on the information provided by the people who connect to their important places not on whether it meets the criteria of a list (King 2010:99).  Arguing over what is or what is not eligible for listing is also extremely time consuming and costly to government agencies and their applicants trying to get through the historic review process. In a listless world tribes would not be required to prove that their valued sites are significant based on any established criteria but on their own historicity and language driven expertise.  One other option might be to ensure that any listing of tribally important sites are maintained, controlled and evaluated for significance by tribes either through a National Tribal Register, or via tribal governments or THPO offices. 



At minimum broadening our definitions and expanding our list of National Register criteria is needed. The current term for all potential significant resources under the NHPA is “historic properties” which can include prehistoric and historic sites, tribal sites and even Indian burials.  A more inclusive term should be developed to bring us up to date with our evolving sense of place.  Living societies, tribal or otherwise, should not be disconnected from intangible qualities such as the oral traditions, songs, and languages within which valued places take form within a continuum of relationship.  The term “heritage area or places” is used in Australia to fully encompass those defining qualities underlying the physical, natural, and spiritual values of place.  Such a term could be used here.  Adding additional criteria to the National Register that encompass intangible qualities is what is most needed.  

Conclusion

The current National Register criteria and evaluation process works well for properties for which it was originally designed to assess.  However, it is clear from working on the DM&E project that the process is not suited to assessing sites important to tribes.  Changes are warranted, such as those proposed here, in order to improve the current process and ensure that sites important to tribes are appropriately considered by Federal agencies during the course of the Section 106 process.  
Ben Rhodd who assisted in the DM&E Project as a contract archaeologist for the Rosebud Sioux tribe writes that “without the much needed changes being implemented, the continued destruction of sites important and essential to tribal identity and continuum will persist in being destroyed from the lack of incomplete assessment information.  The archaeological and anthropological communities must be cognizant of this issue to their fullest degree and create, with Native voice and expertise in collaborative partnership, the necessary mechanisms for adapting and changing the current process and criteria methodology for evaluation.  A caveat to this recommendation is to be forewarned that First Peoples intellectual properties are not open to the previous practice of co-opting by academics the knowledge imparted and the current DM&E project has been successful in respecting this request by tribes.  Given this caveat, it is conceivable that the benefits of restructuring the process of evaluation to the tribes, communities, and the disciplines will prove to be advantageous for the historical preservation of sites that now are at risk.” 
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